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IX. Secretary’s Report
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DRAFT MINUTES

STATE BUILDING CODE TECHNICAL REVIEW BOARD

Members Present

MEETING
September 16, 2016

RICHMOND, VIRGINIA

Members Absent

Mr. J. Robert Allen, Chairman Mr. Vince Butler

Mr. Matthew Armold
Mr. W. Keith Brower
Mr. J. Daniel Crigler
Mr. James R. Dawson

Mr. John H. Epperson, PE
Mr. Joseph A. Kessler, ITT

Mr. Eric Mays
Ms. Joanne D. Monday
Ms. Patricia S. O’Bannon

Call to Order

Roll Call

Approval of Minutes

. Public Comment

Mr. Alan D. Givens
Mr. W. Shaun Pharr, Esq.

The meeting of the State Building Code Technical Review Board
(“Review Board'’) was called to order by the Chairman at
approximately 10:00 a.m.

The attendance was established by the Secretary, Alan W. McMahan,
Secretary, and constituted a quorum. Mr. Justin 1. Bell, Assistant
Attorney General in the Office of the Attorney General, was present
and serving as the Board'’s legal counsel.

Ms. Monday moved to approve the revised minutes of the May 20,
2016 meeting as presented in the Review Board members’ agenda
package. The motion was seconded by Mr. Crigler and passed
unanimously with Messrs. Brower, Dawson, Mays and Ms. O’Bannon
abstaining.  Subsequently, Mr. Epperson moved to approve the
amended minutes of the July 15, 2016 meeting as presented in the
Review Board members’ agenda package. The motion was seconded
by Mr. Mays and passed unanimously with Mr. Crigler, Mr. Kessler,
and Ms. Monday abstaining.

The Chairman opened the floor for public comment. The Secretary
reported that no one was preregistered. The Chairman closed the
public comment period.
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Final Orders

Interpretations

New Business

Appeal of Bradiey Pollack: Appeal No. 15-20:

After review and consideration, Mr. Dawson moved to approve the
final order as presented in the Review Board members’ agenda
package. The motion was seconded by Mr. Brower and passed with
Mr. Crigler, Mr. Kessler, and Ms. Monday abstaining.

Appeal of Lien Tran & Anh Nguyen: Appeal No. 15-21:

After review and consideration, Mr. Epperson moved to approve the
final order as presented in the Review Board members’ agenda
package. The motion was seconded by Ms. O’Bannon and passed
with Mr. Crigler, Mr. Kessler, and Ms. Monday abstaining.

An interpretation request from the City of Richmond Fire Marshal’s
Office was considered concerning lighter than air vehicle fuel systems
in buildings. After discussion, Mr. Dawson moved that the Review
Board decline to provide an interpretation because the request was
unclear and because it did not ask for how the code is applied. - The
motion was seconded by Mr. Crigler and passed unanimously. No
one was present from the Fire Marshal’s Office to offer comment
concerning the interpretation request.

Appeal of Perry Smith: Appeal No. 16-3:

A preliminary hearing convened with the Chairman serving as the
presiding officer. The appeal concerned an unfinished addition to a
home at 353 Red Lane in the City of Salem, owner by Mr. Smith.
The City of Salem’s building official took Mr. Smith before the City’s
Board of Building Code Appeals (local appeals board) for a violation
of § 18-38 of the Code of the City of Salem. The city’s action
followed the expiration of Mr. Smith’s building permit which was
issued in July of 2015. The local appeals board heard the case
(without an appeal by Mr. Smith) and ruled to affirm the building
official’s decision and required Mr. Smith to obtain a demolition
permit within 30 days and to complete demolition of the structure
within 90 days. Mr. Smith then filed an appeal of the local appeal
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Appeal of Perry Smith: Appeal No. 16-3 (cont’d.}:

board’s decision with the Review Board.

In processing the appeal, Review Board staff conducted an informal
fact-finding conference with the Mr. Smith and the building official
for the City of Salem. During the conference, Review Board staff
provided the parties with a copy of a previous Review Board decision
addressing issues similar to those in Mr. Smith’s appeal. Review
Board staff then compiled and organized the record in the appeal
scheduled the preliminary hearing as a mechanism for the
consideration of whether the issues were appealable.

The following person was sworn in and given the opportunity to
present testimony:

Donald Hale, neighbor to Mr. Smith
Perry Smith, property owner

No exhibits were submitted by the parties to supplement the
documents in the Review Board members’ agenda package.

After testimony concluded, the Chairman closed the preliminary
hearing and stated a decision from the Review Board members would
be forthcoming and the deliberations would be conducted in open
session. It was further noted that a final order reflecting the decision
would be considered at a subsequent meeting and, when approved,
would be distributed to the parties and would contain a statement of
further right of appeal.

Decision: Appeal of Perry Smith; Appeal No. 16-3:

After deliberation, Mr. Mays moved that the appeal is moot due to
lack of jurisdiction because the Mr. Smith’s appeal is of a city
ordinance and not the Virginia Construction Code (VCC). The motion
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Decision: Appeal of Perry Smith; Appeal No. 16-3 (cont’d):

was seconded by Mr. Brower and passed unanimously.

Appeal of Christopher & Jillian Kiely; Appeal No. 16-1:

Mr. Mays informed the Chairman of his recusal from the proceedings
because he was the building official for the Town of Occoquan prior
to the appeal, he had discussed the issue with the town’s building
official, and because the Prince William County Board of Building
Code Appeals hears appeals of decisions made by the town’s building
official.

An appeal hearing convened with the Chairman serving as the
presiding officer. The appeal concerned the refusal of the Town of
Occoquan’ building official to issue a plumbing permit under the
VCC to the Kiely’s for the removal of a sewer lateral on their

property.

The following persons were sworn in and given the opportunity to
present testimony:

Christopher Kiely, property owner
Joseph Barbeau, representing the Town of Occoquan
Lance Houghton, adjacent property owner

Also present were:

Martin Crim, Esq., counsel for the Town of Occoquan
Jason Hickman, Esq., counsel for Lance Houghton

No exhibits were submitted by the parties to supplement the
documents in the Review Board members’ agenda package.

After testimony concluded, the Chairman closed the hearing and
stated a decision from the Review Board members would be
forthcoming and the deliberations would be conducted in open
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Appeal of Christopher & Iillian Kiely: Appeal No. 16-1 (cont’d.):

session. It was further noted that a final order reflecting the decision
would be considered at a subsequent meeting and, when approved,
would be distributed to the parties and would contain a statement of
further right of appeal.

Decision: Appeal of Christopher & Jillian Kiely: Appeal No. 16-1:

After deliberation, Mr. Dawson moved to uphold the building
official’s and the local appeal board’s decision to deny the plumbing
permit because its approval would have created a violation of Section
110.1 of the Virginia Construction Code (VCC). The motion was
seconded by Brower and the motion failed; Mr. Mays was not present.
Ms. O'Bannon then moved to overturn the building official’s decision
to not issue the plumbing permit and the local appeal board’s decision
to uphold that decision.

The motion further directed the building official to grant the plumbing
permit to the Kielys for the removal of the sewer lateral. The motion
was seconded by Ms. Monday and passed with Messrs. Dawson and
Brower voting in opposition; Mr., Mays was not present.
Subsequently, Mr. Kessler moved to amend Ms. O’Bannon motion to
require the plumbing permit be issued within thirty days. The motion
was not seconded; therefore, the motion failed.

Appeal of Sabrina Anderson; Appeal No. 16-5:

An appeal hearing convened with the Chairman serving as the
presiding officer. The appeal concerned the City of Fredericksburg
building official’s acceptance of an engineered product offered by a
homebuilder to correct foundation cracks and settlement in a home it
constructed.

The following persons were sworn in and given the opportunity to
present testimony:

Sabrina Anderson, property owner
Jeffrey Bragg, for the City of Fredericksburg
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Secretary’s Report

Appeal of Sabrina Anderson; Appeal No. 16-5 (cont’d.):

Adam Hassermann, with Bryton Homes
Eric Turner, with Ms. Anderson
Graham Weigle, with Bryton Homes

Also present were:

Ken Hardt, Esq., counsel for Bryton Homes
Ted Brenner, Esq., counsel for Smith Run Development
Joel Morgan, Esq., counsel for Smith Run Development

No exhibits were submitted by the parties to supplement the
documents in the Review Board members’ agenda package.

After testimony concluded, the Chairman closed the hearing and
stated a decision from the Review Board members would be
forthcoming and the deliberations would be conducted in open
session. It was further noted that a final order reflecting the decision
would be considered at a subsequent meeting and, when approved,
would be distributed to the parties and would contain a statement of
further right of appeal.

Decision: Appeal of Sabrina Anderson; Appeal No. 16-5:

After deliberation, Mr. Mays moved to overturn the building official’s
decision and the decision of the local appeal board to accept the use of
carbon fiber reinforced polymer bands on Anderson’s foundation,
recognizing the need for additional soil testing under the home’s
footings, as recommended in the report submitted by ECS, a
geotechnical engineering company. The motion was seconded by Mr.
Arnold and passed unanimously.

The Chairman notified the Review Board members of Mr. Epperson’s
resignation from the Review Board effective December 31, 2016. Mr.
Beil updated the Review Board members on pending circuit court
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Adjournment

Approved:

appeals of past decisions. Mr. McMahan informed the Review Board
members that next scheduled meeting would be in November of 2016.

There being no further business, the meeting was adjourned by
motion of Mr. Mays at approximately 3:35 p.m.

Chairman, State Building Code Technical Review Board

Secretary, State Building Code Technical Review Board



Virginia:

BEFORE THE

STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Perry Smith
Appeal No. 16-3

Hearing Date: September 16, 2016

DECISION OF THE REVIEW BOARD

E. PROCEDURAL BACKGROUND

The State Building Code Technical Review Board (Review Board)
is a Governor-appointed board established to rule on disputes
arising from application of regulations of the Department of
Housing & Community Development. See §§ 36-108 and 36-114 of
the Code of Virginia. The Review Board’'s proceedings are
governed by the Virginia Administrative Process Act. See § 36-

114 of the Code of Virginia.

II. CASE HISTORY

In July of 2015, the City of Salem’s Department of

Engineering and Inspections (City code office), the authority
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responsible for the enforcement of Part I (the Virginia Construction

Code, or VCC) of the Virginia Uniform Statewide Building Code, issued
a building permit under the 2012 VCC to Perry Smith (Smith} for
the completion of a two-story addition onto his home at 353 Red
Lane. The permit required the addition be completed within six
months of the permit’s issuance date.

Afterwards, the City code office reminded Smith of his need
to obtain the required inspections and to provide a registered
design professional’s evaluation of the structural soundness of
the addition’s masonry walls.

In late January of 2016, the City code office notified
Smith that his permit had expired and, as result, the city
planned on taking his project to the City of Salem’s Board of
Building Appeals® (local appeals board).

Subsequently, the City code office scheduled a hearing with
the local appeals board in March of 2016 concerning the
unfinished addition. The city notified Smith of the hearing by
regular mail, certified wail, by posting a notice on the
exterior of his home, and by publishing a legal notice of the
local newspaper.

The local appeals board held a hearing in March of 2016

1 Smith never filed an appeal to the local appeals board on this matter.
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A

against Smith for violations of §18-38(1) (b) (1), (4), and (5)
of the Code of the City of Salem, ultimately ruling that Smith
had 30 days to secure a demolition permit, then an extra 90 days
from that date to complete the demolition of the addition.

After receiving the local board’s decision, Smith further
appealed to the Review Board.

Review Board staff, in processing Smith’s appeal, informed
the parties that in prior cases concerning jurisdiction, the
Review Board had determined that it lacked jurisdiction to hear
appeals of the application of local ordinances or regulations.

Consequently, a hearing was held before the Review Board

with Smith as the only party in attendance.

FINDINGS OF THE REVIEW BOARD

Although Smith filed an appeal to the Review Board
requesting additional time to complete his addition, the Review
Board finds that the only issues properly before is whether it
can hear an appeal of a local appeals board decision that soley
based on a local ordinance (i.e. a local city code or

regulation) .
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VCC violations in its decision concerning Smith’s project.

Review Board finds that its basic law,

On this matter, the Review Board finds that no evidence or
documentation was submitted by the parties to indicate that the
City code office had cited Smith for any violations of the VCC.

Moreover, the local appeals board did not reference or cite any

Virginia, does not authorize it to hear appeals of local

ordinances:

"The Review Board shall have the power and duty to hear all
appeals from decisions arising under application of the
Building Code, the Virginia Amusement Device Regulations
adopted pursuant to § 36-98.3, the Fire Prevention Code
adopted under the Statewide Fire Prevention Code Act (§ 27-
94 et seqg.), and rules and regulations implementing the
Industrialized Building Safety Law (§ 36-70 et seq.), and
to render its decision on any such appeal, which decision
shall be final if no appeal is made therefrom. Proceedings
of the Review Board shall be governed by the provisions of
the Administrative Process Act (§ 2.2-4000 et seq.), except
that an informal conference pursuant to § 2.2-401% shall

not be required.”

Aﬁditionally, the Review Board finds that it lacks proper

jurisdiction to hear a further appeal from the decision of the

The

§ 36-114 of the Code of

local appeals board predicated on a city ordinance. Moreover,

it finds that Smith’s remedy on this matter is limited to an

appeal of the city ordinance to the local appeals board.
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FINAL ORDER

The appeal hearing has been given due regard, and for the
reasons set out herein, the Review Board orders the appeal of
Smith, to be, and hereby is, dismissed due to lack of

jurisdiction.

Chairman, State Technical Review Board

Date Entered

As provided by Rule 2A:2 of the Supreme Court of Virginia,
you have thirty (30) days from the date of service (the date you
actually received this decision or the date it was mailed to you,
whichever occurred first) within which to appeal this decision by
filing a Notice of Appeal with Alan McMahan, Secretary of the
Review Board. In the event that this decision is served on you by

mail, three (3) days are added to that period.
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Virginia:

BEFORE THE

STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Christopher & Jillian Kiely
Appeal No. 16-1

Hearing Date: September 16, 2016

DECISION OF THE REVIEW BOARD

I. PROCEDURAL BACKGROUND

The State Building Code Technical Review Board (Review Board)
is a Governor-appointed board established to rule on disputes
arising from application of regulations of the Department of
Housing & Community Development. See §§ 36-108 and 36-114 of
the Code of Virginia. The Review Board’s proceedings are
governed by the Virginia Administrative Process Act. See § 36-

114 of the Code of Virginia.

IT. CASE HISTORY

In December of 2015, Christopher and Jillian Kiely (Kielys)

applied for a plumbing permit with the Town of Occocuan

15



(Occoquan) to cap an existing sanitary sewer lateral on their
property at 430 Mill Street over concerns that it was cracked
and leaking sewage. The lateral originates offsite and crosses
their property to serves structures on two other properties, 440
Mill Street and 450 Mill Street. The lateral does not service
the Kiely's property.

In January of 2016, Occoquan’s building official (local
code official), the authority responsible for the enforcement of
Part I (the Virginia Construction Code, or VCC) and III (the
Virginia Maintenance Code, or VMC) of the Virginia Uniform
Statewide Building Code, denied the Kiely’'s permit application,
referencing VCC Section 102.1 (Purpose), VMC Section 506.1
(Sanitary Drainage Systems), and § 36-99 of the Code of
Virginia, the portion of state law concerning the VCC.

Consequently, the Kielys filed an appeal of the local code
official’s decision to the Prince William County Board of
Building Code Appeals {local appeals board) which, through an
agreement with Occoquan, hears appeals of decisions made by the
local code official. The local appeals board held the appeal
in February of 2016 and upheld the decision of the local code
official.

The Kielys then further appealed to the Review Board.

16



Review Board staff conducted an informal fact-£finding conference
in May of 2016, attended by the Kielys; Mr. Anolik (owner of 440
Mill Street) and his advisor; Mr. Houghton (owner of 440 Mill
Street) and his counsel; and Mr. Crim, Occoquan’'s town attorney.

The Kielys further appealed to the Review Board and a
hearing was held in September of 2016.

During the hearing, the Kielys testified that the sewer
lateral needs to be cut and capped because it is leaking, and
since it crosses their property without any recorded.easements,
they are within their rights to do it. The town contended that
if it issued the permit and allowed the Kielys to cap the
lateral, the action would result in the creation of unsafe
conditions at 440 and 450 Mill Street, therefore rendering
buildings on the two properties uninhabitable due to the lack of
a functioning sanitary sewer discharge. The Kielys argued that
not issuing to permit to cap the lateral the town would be
sustaining an existing unsafe condition on their property due to
the leak. Both sides were uncertain about whether there are
other easements on the property, noting that the easement issue
is pending in court. The parties, however, disagreed about

whether there is a leak in the existing lateral.

III. FINDINGS OF THE REVIEW BOARD
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The Review Board finds that there is nothing in the VCC or
the VMC which prohibits a property owner from capping or
removing a sewer lateral on their private property, unless doing
so would violate the provisions of the VCC or other laws and
ordinances. Moreover, the Review Board finds that there is
nothing in the VCC or VMC which prevents the local code official
from issuing the Kielys a plumbing permit to cap or remove the
sewer lateral running across their property, despite the fact
that such action would effectively deprive the individual owners
of 440 and 450 Mill Street access to a sanitary sewer discharge.

Additiocnally, VCC Section 110.1 (Permits} addresses when a
building official can refuse to issue a permit. It states, in

pertinent part:

“[..] If the applications or amendments do not comply with the
provisions of this code or all pertinent laws and ordinances,
the permit shall not be issued and the permit applicant shall
be notified in writing of the reasons for not issuing the
permit. [.]"

The Review Board finds that had the local code official
been able to produce evidence of an sewer easement across the
Kiely’'s property, he could have used the above code section as a
reason to reject the Kiely’s permit application, because the

capping would have potentially vioclated the legal regquirements

of the easement; however, no such documentation was provided.
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@Given the above reasons, the Review Board finds that barring
non-compliance with any other provisions of the VCC or
other pertinent law and ordinances, the Kielys should be granted

a plumbing permit for the proposed work.

IV. FINAL ORDER

The appeal hearing has been given due regard, and for the
reasons set out herein, the Review Board orders the decision of the
Town of Occoquan building official and the local appeals board to

be, and hereby is, overturned.

Chairman, State Technical Review Board

Date Entered

As provided by Rule 2A:2 of the Supreme Court of Virginia, you
have tpirty (30) days from the date of service (the date you
actually received this decision or the date it was mailed to you,
whichever occurred first) within which to appeal this decision by
filing a Notice of A@peal with Alan McMahan, Secretary of the
Review Board. 1In the event that this decision is served on you by

mail, three (3) days are added to that period.
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Virginia:
F

BEFORE THE

STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Sabrina Anderson
Appeal No. 16-5

Hearing Date: September 16, 2016

DECISION OF THE REVIEW BOARD

& PROCEDURAL BACKGROUND

The State Building Code Technical Review Board (Review Board)
is a Governor-appointed board established to rule on disputes
arising from application of regulations of the Department of
Housing & Community Development. See §§ 36-108 and 36-114 of
the Code of Virginia. The Review Board’'s proceedings are
governed by the Virginia Administrative Process Act. See § 36-

114 of the Code of Virginia.

IT. CASE HISTORY
In early 2013, the City of Fredericksburg Building Services

Department (City code office), the agency responsible for the
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enforcement of Part I of the 2009 Virginia Uniform Statewide
Building Code (the Virginia Construction Code, or VCC) issued
building permit to Bryton Homes LLC (Bryton), a licensed Class A
contractor, to build a single-family dwelling on its property at
1012 Jami’'s Place in Fredericksburg.

In May of 2013, the City code office issued a Certificate
of Occupancy for the dwelling and it was subsequently sold to
Sabrina Anderson (Anderson).

In June of 2014, Anderson asked the City code office to
inspect her home over concerns about potential VCC violations.
As a result of the inspection, the city code office issued an
Order to Correct (Order) to Bryton for several VCC violations
regarding the home’s structural framing, plumbing, HVAC and
electrical systems.

Subsequently, the City code office issued a Directive to
Bryton to evaluate the dwelling’s floor system (i.e. structural
framing) as it relates to the violations cited in the
aforementioned Order.

In July of 2014, Anderson hired an engineering firm,
Alexcom & Associates, Inc. (Alexcom), to perform a shrink/swell
soil investigation of her property out of concern for the type
of fill and soil used on the property as it relates to various
settlement issues, including cracks in the home’s foundation

walls.
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In December of 2014, Bryton hired an engineering firm, ECS
Mid-Atlantic, LLC (ECS), who conducted an independent soil
investigation of the property and agreed with Alexcom that some
soils on the property have a high potential shrink/swell
potential; however ECS concluded the cracks in the building’s
foundation were due to settlement.

In May of 2015, the City code office issued Bryton Homes a
Directive to provide an engineer’s plan to remediate the issues
associated with the “{..] problematic soils [..]” on the property.

In August of 2015, Bryton notified the City code office of
a recommendation by an engineering firm, Freeland Engineering,
P.C. to install carbon fiber reinforced polymer (CFRP) bands on
the interior of the foundation walls to fix the issues
identified by Anderson. Bryton also informed the department
that once it receives written permission from Ms. Anderson to
perform the work, it would move forward and acquire the
necessary permits.

Next, the City code office hired an independent third
engineering firm, Bigoney Engineering (Bigoney) to evaluate the
soils on Anderson’s property.

In December of 2015, the City code office, after reviewing
Bigoney's evaluation, wrote Anderson explaining that the

presence of expansive soils under her home, as verified by three
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separate engineering firms does, in fact, constitute a violation
of VCC Section R4032.1.8 (Foundations on Expansive Soils). At
the same time, the City code office stated that the installation
of CFRP bands was an acceptable remedy to the cited vieolation.

In January of 2016, Anderson agreed to allow Bryton to
install the CFRP bands on her home’s foundation; however, before
the work was performed, she changed her mind and filed an
appealed of the City code office’s approval of the proposed
remedy to the City of Fredericksburg’s Local Building Code Board
of Appeals (local appeals board).

Anderson then further appealed to the Review Board.

In her appeal, Anderson asks the Review Board to overturn
the City code office’'s acceptance of CFRP bands as a method for
reinforcing her home’s foundation. During her testimony,
Anderson admitted she initially rejected the use of the CFRP
bands, but now agreed to accept them despite her belief that
they will not correct the actual structural issues associated
with the home. The City code office testified that, in its
opinion, no outstanding VCC violations exist in Anderson’s home;

Anderson disagreed.

FINDINGS OF THE REVIEW BOARD
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With respect to the approval of certain products or
construction materials, VCC Section 112.3 provides the
following guidance to code officials. It states, in pertinent
part:

“In determining whether any material, equipment,
device, assembly or method of construction complies
with this code, the building official shall approve
items listed by  nationally recognized testing
laboratories, when such items are 1listed for the
intended use and application, and in addition, may
consider the recommendations of RDPs. Approval shall
be issued when the building official finds that the
proposed design is satisfactory and complies with the
intent of the provisions of this code and that the
material, equipment, device, assembly or method of
construction offered is, for the purpose intended, at
least the equivalent of that prescribed by the code.
Such approval is subject to all applicable
requirements of this code and the material, equipment,
device, assembly or method of construction shall be
installed in accordance with the conditions of the
approval and their listingsl[..]”

Although the above section authorizes the code official to
evaulate materials or equipment relying on natiocnally recognized
testing laboratories and registered design professionals, the
Review Board finds that City code office decision to accept the
use of CFRP bands was flawed because it should have first
required Bryton to provide additional soil testing of the base
of the foundation at the rear of the home, as recommended by ECS
in its December 15, 2014 report, to evaluate allowable soil

bearing pressures and determine shrink swell potential. The
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results of such testing could have, and may, ultimately affect
whether the City code office accepts the use of CFRP bands, or
some other reinforcing method to correct the cited vioclation.
Additionally, the Review Board finds that the City code
office should issue a Notice of Violation to Bryton requiring it
to have additional soil testing performed by a registered design
professional at the rear of Anderson’s home as recommended by

ECS in its December 15, 2014 report.

III. FINAL ORDER

The appeal hearing has been given due regard, and for the
reasons set out herein, the Review Board orders the decision of
the City code office and the City appeals board to be, and

hereby is, overturned.

Chairman, State Technical Review Board

Date Entered

As provided by Rule 2A:2 of the Supreme Court of Virginia,
you have thirty (30} days from the date of service (the date you

actually received this decision or the date it was mailed to
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you, whichever occurred first) within which to appeal this
decision by filing a Notice of Appeal with Alan McMahan,
Secretary of the Review Board. 1In the event that this decision

is served on you by mail, three (3) days are added to that

period.
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VIRGINIA:

BEFORE THE
STATE BUILDING CODE TECHNICAL REVIEW BOARD

IN RE: Appeal of Robert Jones
Appeal No. 16-2

REVIEW BOARD STAFF DOCUMENT

Suggpested Statement of Case History and Pertinent Facts

1. In October of 2015, the Arlington County Department of Community Planning,
Housing and Development (County), the agency responsible for the enforcement of Parts I (the
Virginia Construction Code, or VCC) and III (the Virginia Maintenance Code or VMC) of the
Virginia Uniform Statewide Building Code, acting on a complaint by a tenant, issued a Violation
Notice to Robert Jones {Jones) on maintenance issues related to a building on his property at
5029 South 23" Street in Arlington. The Notice cited Section 105.3 (Unsafe conditions not
related to maintenance) of the 2012 VMC for a commercial property being used as dwelling.

2. Then in December of 2015, the County issued a second Violation Notice to Jones
for several violations of the 2012 VMC, specifically: Sections 302.7 (Accessory Structures),
304.6 (Exterior walls), 304.7 (Roofs and drainage), 304.12 (Handrails and guardrails), 305.3
(Interior surfaces), and 604.3 (Electrical system hazards). On the same day, the County issued a
Notice of Structure Unfit for Human Occupancy to Jones for violations of VMC Sections 402.1
(Habitable spaces), 403.1 (Habitable spaces), 702.4 (Emergency escape openings), and 704.2

(Smoke alarms). Also on the same day, the County issued a third Violation Notice to Jones for a
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violation of VCC Section 108.1 (Application for permit) for unpermitted work converting a
commercial building into four residential units.

3. In January of 2016, Jones filed an appeal of all four Notices to the Arlington
County Local Board of Building Code Appeals (local appeals beard) which heard the appeals in
February of 2016 and ruled to uphold the issuance of all four Notices.

4. Jones then further appealed to the Review Board.

5. Review Board staff conducted an informal fact-finding conference in August of
2016, attended by Jones, his legal counsel, and County representatives to clarify the issues in the
appeal. During the meeting, the County explained that the building was originally constructed as
a detached single-family dwelling, but was later remodeled into four units (two units upstairs and
two units downstairs) by a previous owner. Jones explained that the building was being used as
a four-unit apartment building when he purchased it in 2005 and that its use has not changed.
The County referred to several Certificates of Occupancy (CO) indicating that the use of the
building changed from a residence to a commercial business, the latest CO being for a deli on the
lower level. Jones contended that because the deli was never constructed, the building remains
an apartment building. Review Board staff then discussed each Notice with the parties to clarify
the nature and extent of each specific violation. For the Review Board’s consideration, each
Violation Notice is listed below with each of its associated code violations set out as a
“Suggested Issue for Resolution.” Additionally, Review Board staff recommended that the
parties provide current color photographs of the building and an accurate floor plan of the

building for inclusion in the Review Board’s agenda package.
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15 Violation Notice (County Reference Number: CE153

Issue 1 — Whether the condition of the retaining wall at the rear and sides of the property
constitutes a violation of Section 302.7 (Accessory Structure) of the 2012 VMC

Issue 2 — Whether the condition of the building’s foundation walls constitutes a violation of

Section 304.6 (Exterior walls) of the 2012 VMC

Issue 3 — Whether the condition of the gutter system at the front of the building constitutes
a violation of Section 304.7 (Roofs and drainage) of the 2012 VMC

Issue 4 — Whether the condition of the exterior handrails at the side stairwell and rear ramp
of the building constitute a violation of Section 304.12 (Handrails and guards) of the 2012
VMC

Issue 5 — Whether the condition of the interior surfaces of the building constitutes a
violation of Section 305.3 (Interior surfaces) of the 2012 VMC

Issue 6 — Whether the missing electrical panel cover in the mechanical room constitutes a
violation of Section 604.3 (Electrical system hazards) of the 2012 VMC

Dec%er 2015 Violation Notice (County Reference Number: CE153176)

Issue 7 — Whether the unpermitted work in the building constitutes a violation of Section
108.1 (When applications are required) of the 2012 VCC

Qeoher

December 2015 Violation Notice (County Reference Number: CE153177)

Issue 8 — Whether the use of a commercial building as a residential dwelling constitutes a
violation of Section 105.3 (Unsafe conditions not related to maintenance) of the 2012

VMC .

MC D TNectstoy) Oyudi el
peo ( =

December 2015 Notice of Structure Unfit for Human Occupancy (County Reference

Number: CE150807)

Issue 9 — Whether the amount of glazing area in the two rooms on the lower level of the
building used as bedrooms constitutes a violation of Section 402.1 (Light, habitable
spaces) of the 2012 VMC

™

b

p?’

¥
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Issue 10 — Whether the amount of ventilation in the two rooms on the lower level of the
building used as bedrooms constitutes a violation of Section 403.1 (Ventilation - habitable
spaces) of the 2012 VMC

Issue 11 — Whether the sill height and size of the windows in the rooms on the lower level
of the building used as bedrooms constitutes a violation of Section 702.4 (Emergency
escape openings) of the 2012 VMC

Issue 12 — Whether the lack of operable smoke detectors in the upper and lower units of the
building constitutes a violation of Section 704.2 (Smoke alarms) of the 2012 VMC

6.  Following the discussion, Staff informed the parties that a staff document (i.e.
summary) would be drafted and distributed to the parties for comment, and that time would be
provided for the submittal of additional written arguments, objections, additions or corrections to
the staff document or additional documents for the record.

7.  Review Board staff drafted this staff document in preparation for a hearing for the

Review Board.
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Violation Notice

Gary Greene Bulding Maintenance Official
Cods Program Manager

RESPONSIBLE PARTIES: Robert Jones

Copy ...

P OBox6664 CE153177

Arington, Virginia 22206 . .
PREMISES INVIOLATION
7010 370 DOD) G807 4853 5029 south 23!1! Street

October 20, 2015

| Arlington, Virginia
VIOLATION DATE )

ISSUANCE DATE

October21, 2015

[ COMPLIANCE DATE g
November 4, 2015

An Inspeclion. ofthe above premises has disclosed violations of Virginia Uniform Statewide Bufiding Code and/or Virginia Maintenance
Code, as referenced below. To abate this nolice, you are directed to correct these vigtations by the compliance date indicated above,

1t is the responsibility of the owner or agent fo schedule a re-inspection of the corrected conditions. Contact the assigned inspacior at 703-

228-3232 1o schedule a reinspection of conditions. Inspectors may be reached between 8:00 AM. - 9:30 A.M. and 4:00 - 4:30, business
days.

You may be required to secure construction or construction trade permits for repairs referenced in this notice. Presenta Copy of this notice

1o the Permit Specialist when addressing your pemitting needs to ensure the scope of the required work, is authorized by the appropriate
permit, .

You have the right to appeal, provided that a written application for appeal Is filed within fourtesn (14) days after the notice s served. For
information on how fo appea!, call (703) 228-3232

CODE REFERENCE vVioLATION CORRECTION ACTION
Virginia Maintenance Code Commerclal property being used as a Obtain the require Certificate of Approval for
' -Section 105.3 residential dwelling without the reguined the current residential use or restore to
Certificate of Approval. previous permitied use az:
Page 1 of2
1 = Polei, g g S VLR | f
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i PREMISES IN VIOLATION
‘ [ 5029 South 23rd Street
- VIOLATION DATE] _ December 22, 2015
~. ARLINGTON COMPLIANCEDATE | January 28, 2018

Convenience Store/Deli # C002012567, dated
December 9, 2002,

+

IN CONSUNCTION WITH EFFORTS REQUIRED TO DIRECT CCMPLIANGE AND RESOLVE CONDITIONS CITED IN THIS DOCUMENT, THE INSPECTOR MAY NOTE
WHERE SPECIAL CONSTRUCTION OR LAND USE PERMITS OR APPROVALS ARE REQUIRED. HOWEVER, THE FAILURE T0 DETAIL REQUIRED SUPPLEMENTAL

SPECIAL APPROVALS. .

N

J. Plor, Code ?nforcemqnt Inspector 7%28-3229

?'\:'I

Page 2 of 2
THIS IS AN IMPORTANT LEGAL DOCUMENT » ESTE £8 UN DOCUMENTO LEGAL MUY IMPORTANTE
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dlington County, va./Apphcatioas/ ISTVA/GS-00)/06-08

'\“I ARLINGTON COUNTY BOARD OF BUILDING CODE APPEAI &
_ 2100 Clandon Bi , Sufte1000, Arlington, VA. 22201 BARNES LAWSON
] n uite n,
~, AR L\Enltﬂh'? AT — Attention: Board of Bulld!ng Code Appeals Parmit#: APP160003

APPLICATION FOR Appea; 'MWRMMERR

Name of Building Owner _Robert Jones - —
Address of Buliding Owner: 5604 Seminary Road (Alexandria, VA 22311

Name of Applicant: William B. Lawson, Jr., Esquire —
Address of Applicant: 6045 _Wilson Blvd., #1006, Arlington, VA 22205 .
Appiicant’s Daytime Phone No.: 703-534-4800 E.maj Address: blawson@wblawson

Applicant’s relationship to the property: ) 2o law.com
0O Owner O Contractor O Design Professional 3 Attorney
O Other (explaln) e el e e s p e i S

Code Modlﬁcatlon/Violatlnn Case Number CEIS3 177
Reason for the Appeal (lndlcate clearly why you think the code official’s Interpretation of
the VUSBC is in error or the alternatives rieet the intent and splrst of the code):

_See Statement attached hereto

Rellef ought “ N
/v‘t’lﬂf&;/éh/ /5&1/5‘44/

* ATTACH A COPY OF CODE OFFICIAL'S DECISION AND ANY PERTINENT DOCUMENTS,
Applicant’s Signature _ Date

For Ofﬁce use Only

- ' ﬁPPI(oOOC’Ei
Date Recelved: [~ 1%~ || _ . -Appeal number: _



DEPARTMENT OFCOMMUNITY PLANNING HOUSING AND DEVELOPMENT
INSPECTION BERVICES DIVIBION “ '

'E'. I'x GUos 2100 CLARENDON BLVD, SUITE 1 000 ARLINGTON, VYA 22201
S TEL 703.226.3800 FAX 703.228.7046 - R R B LS

1 4

o

RECEIPT

RECEIPT NUMBER: R16000839

PERMIT #: APP140009 TYPE: Building Code Appeal
SITE ADDRESS: 5029 23RD ST S ARL -
PARCEL: 28018034 Permit Holder: WILLIAM B, LAWSON JR
TRANSACTION DATE: 01/1 8/2016 TOTAL PAYMENT:$ 511.18
TOTAL PAID FROM TRUST:$ 00
TOTAL PAID FROM CURRENCY:$ 511.18
TRUST TRANS LIST:
TRANSACTION LIST:
Type Method Description Amount
Payment check 19967+ 0 511.18
TOTAL:$ ; 511.18
ACCOUNT ITEM LIST: :
Dascription © Account Code © Current Pmts
BLDG:2% VA surcharge 77129665 600000000000000000 8.38
Building Code Appeal 57032220072201000000000000 502.80
TOTAL:§ 51113
RECEIPT ISSUED BY: DPAULETTI INITIALS: DAP
ENTERED DATE: 01/19/2016 TIME: 01:01 PM

TOTAL FEES: $511.18° BALANCE DUE: $0.00

To check the status of your
=, Permit, scan the QR Code A
& OF go to aur website: h ))

T ”.. ey
¥ = ' ' \ .
4 hitp.//permits.arlingtonve. us | g 3——--~—-~-—-][D i
. H - ! : | ‘
Survey: How are we doing? WWww.surveymonkey.com/sfisdqaaces2014g2 'J v I"

N e e ——

ent e wh S M e it S e 1y b i b

RECEIPT NUMBER:R16000839, Check #1 9967°LO,Fee: $511.18,PERMIT #:APP140009
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STATEMENT
- Case Reference No. CE153177

" In support of his application for appeal of the Violation Notice issued on October 21,
2015 in the above-referenced case, the Applicant states the following; '

On October 21, 2015, a Violation Notice was issued to the Applicant citing a violation of -
Virginia Maintenance Code Section 105.3 on October 20, 2015. The Notice was received by
Attorney William B. Lawson, Jr., counsel for the Applicant on J anuary 6, 2016.

On that same date, Attorney Lawson received Violation Notices with Case Reference
Numbers CE153175, CE153175, CE150807 and CE153178. Each of these Violation Notices
was issued on December 28, 2015 for an alleged violation date of December 22, 2015. The
Applicant ob}ects to the issuance of four separate Violation Notices for alleged violations
occurring on the same date at the same property, each requiring a separate filing fes from the
Applicant in order to apply for appeal. These Notices should be consolidated as a single
Violation Notice to the Applicant,

_ The Applicant further objects to the Violation Notice on the grounds that the Code
Reference cited is Virginia Maintenance Code Section 105.3. That section reads as follows:

105.3 Unsafe conditions not related to maintenance, When the code official finds

a condition that constitutes a serious and dangerous hazard to life or healthina -
structure constructed prior to the initial edition of the USBC and when that
condition is of a cause other than improper maintenance or failure to comaply with
state or local building codes that were in effect when the structure was
constructed, then the code official shall be permitted to order those minimum
changes to the design or construction of the structure to remedy the condition.

The Violation referenced is: “Commercial property being used as a residential dwelling
without the required Certificate of Approval.” This Violation referenced is apparently an alleged
violation of an Arlington County Zoning Ordinance, not a violation of the Virginia Uniform
Statewide Building Code Building Code or Virginia Maintenance Code. Enforcement of the
Arlington County Zoning Ordinance is not within the purview of the Arlington Building
Inspection Department. )

Furthermore, on information and belief, the property has always been used as residential
property, and therefore, should be grandfathered.

The Applicant reserves the right to submit additional information as it becomes availabie,
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CE153177

In this violation notice the Building Code staff contends that commercial property is
being used as residential dwelling without the required Certificate of Occupancy.

This is a zoning issue and an appeal has been filed with the Board of Zoning Appeals.
This is why the Owner requested a deferral, which was denied by the Building Code staff.

In addition to being a zoning issue, the Code Section cited has absolutely nothing to do
with the alleged violation.

The cited Code Section reads:

105.3 Unsafe conditions not related to maintenance. When the code official finds a

condition that constitutes a serious and dangerous hazard to life or health in 2 structure

constructed prior to the initial edition of the USBC and when that condition is of a cause

other than improper maintenance or failure to comply with state or local building codes

that were in effect when the structure was constructed, then the code official shall be

permitted to order those minimum changes to the design or construction of the structure

to remedy the condition.

In no way can this Code Section be construed as requiring the Owner to obtain the
required Certificate of Occupancy for the current residential use or revert to previous permitted
use as Comer Store Deli.

The Owner also notes that the Certificate of Occupancy for the Comer Store Deli was for

the first floor only.

WBL\D'7391
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Violation Notice

RESPONSIBLE PARTIES: Robert Jones - 5
P O Box 6664
Arlington, Virginia 22206

7010 1470 DOA) DAD? YAS3

A

fr deys

D

H

Ing

21L

Al

Tela

Coch

Darna ~—=erui-L008 Enforcement

Gary Greene Bullding flainisnance Offigial

Code Program Manager

ENCE N :

CE15317

PREMISES INVIOLATION
5029 South 23™ Street
Arlington, Virginia

VIOLATION DATE
December 22, 2015

ISSUANCE DATE

December 28, 2015

GCOMPLIANCE DATE

January 28, 2616

An inspection of the above premises has disclose
Code, as referenced below. To abate this notice,

if extenuating circumstances exisf, your compliance deadline may be exiendes). ARe
received before the compliance deadiine. For appropriate consideration, please include any supp
date of completion in your writlen request. Submit the request o your i
It is the responsibility of the owner or ag
228-3232 to schedule & reinspaction of
days.

You may be required to secure construction or canstruction trade
to the Permit Specialist when addressing your permitti
permit,

permits for rep

You have the right to appeal, provided that a written application for appeal is fled within fourteen
Information on how to appeal, call (703) 228-3232

CODE REFERENCE VIOLATION
Virginia Maintenance Code Oefective and failing Accessory Siructure
Section 302.7 . {retalning wall out of plumb and broken) at

side and rear of property.

quast for Exiension must be submitted, in

:‘.|:"':'I:"‘:|'I' TR

d violations of Virginia Uniform Statewide Building Code and/or Virginia Maintenance
you are directed {o correct these violations by the compliance date indicaled akove,

weiling, and
orting documentation and a projected

nspeclior at the address noted abave.
ent to schedule a re-inspection of the correcled conditions. Contact the assigned inspector at 703-
conditions. (nepectors may be reached between 8:00 AM. - 8:30 A.M. and 4:00 — 4:30, business

alrs referenced in this notice. Present a copy of this nofice
ng needs to ensure the scope of the required work, is authorized by the appropiiate

(14) days after the notice is served. For

CORRECTION ACTION

Repair; replace or remove the defective
Accessory Structurs (retaining wall), All
Accessory Struclures, including setalning
walls, fences, shall be maintainad
structurally sound and in good repair.

Page 1 of2

2 TR RO AL
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PREMISES IN_VIOI.ATION
5029 South 23rd Street

s

VIOLATION DATE |- December 22,2015
ARLINGTON ,
VIRGINIA COMPLIANCE DATE January 28, 2016
Defective foundation walls {cracked and Repair or replace the defeclive sections of
Virginia Maintenance Code Open) at side of property. exterior walls. All exterior walls shall be free
Section 304.8 from holes, breaks, and loose or roffing
materials, and maintained weathemroof and
properly surface coated where required to
prevent detarioration.
Virginia Maintenance Code Defective gutier system at front of Property. | Repair or replace the gutier system at
Section 304.7 ' dwelling. Maintain free of debrig, so rain
. water could run freely and maintain in good
condition, .
Virglnia Maintenance Code Defective and unsecure safety handral| at Repair or replace the defective safely
Section 304.12 the siairwell at side of properly and at the handrail. Every safety handrail shalf firmly
stalrwell at rear of building. fastened and capable of supporting normaly
. imposed loads and shall be maliitained in
good condition,
Virginia Maintenance Code Defeclive interior surfaces {cracked and Repair the defective interior surfaces
Section 305.3 holes) throughout the interior of dwelling. (cracked and holes). Al interior surfaces,

Virginia Maintenance Code
Section 604.3

Missing electrical panel cover at the
mechanical room.

shall be maintained in good, clean and
sanitary condition.

Install the required efectrical panei cover, in
order to prevent any electrical hazards,

N CONJUNCTION WITH EFFORTS REQUIRED TO DIRECT COMPLIANCE AND RESOLVE CONDITIONS CITED IN THIS DOCUMENT, THE INSPECTOR MAY NOTE

APPROVALS AND PERMITS OR ;‘g

OR LAND USE PERMITS OR APPROVALS ARE REQUIRED, HOWEVER, THE FAILURE TO DETAIL REQUIRED SUPPLEMENTAL
E SCOPE OF WORK FOR PERMITS IN THE CORRECTION ACTION SECTION OF THIS DOCUMENT, DOES NOT INVALIDATE THE
VALS OR PERMITS BY CODE OR ORDINANCE. BE ADVISED TO CONTACT THE CONSTRUCTION PERMIT (70322

ANDIOR

THE ZONING ADMINSTRATION (703-228-3883) SECTIONS TO DETERMINE IF THE SCOPE OF YOUR CORRECTIVE ACTION PLAN REQUIRES PERMITS OR OTHER

SPECIAL APPROVALS.

Jytude Enfofcement Inspector 701—228-3229
: 3

Page 2 of 2
THIS IS AN INPORTANT LEGAL DOCUMENT » ESTE ES UN DOCUMENTO LEGAL MUY IMPORTANTE
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tigton County, VaJADpUCRion W/ 15D/AH/01-003/06-08

"“} ARLINGTON COUNTY BOARD OF BUILDING CODE APPE ° :
E.?:f.?nm . Sute 100 A N BARNES LAWSON
2100 Clarendon Blvd., Suite1000, Arlington, VA. 22201 :
ARLINGTON | Zo0Cumin vt v o v 2 P"Tﬂ'ﬁﬂ[iﬁﬁ]illlaﬂ
APPLICATION FOR APPEA.
Name of Building Owner. Robert Jones =~ et e e e

Address of Building Owner: 5604 Seminary Road, Alexandria, va 22311
Name of Applicant: William B. Lawson, Jr., Esquire S
Address of Applicant: 6045 Wilson Blvd., #100, Arlington, VA 22205 —
Applicant's Daytime Phone No.: 703-534-4800 E.maj Address: blawsonewblawson

Applicant’s refationship to the property: law.com
0 Owner O Contractor O Deslgn Professional B Attorney
0 Other (explain): . e bl e e et ot o i

Code Modlﬁcat}on/Vlolat!on Case Number CE153175"
Reason for the Appeal (Indlcate ciearly why you think the code official’s interpretation of
the VUSBC Is in error or the: aiterhatwes meet the intent and spirit of the code):

. See statement attached hereto

e e o e et e LS b Y i S 20 et ot

. Rellef ught

f(/f‘(fﬂ/ g”/ a{sm/,s:p-/ T

¢ ATTACH A COPY OF CODE OPFICIAL'S DECISION AND AN\' PERTINENT DOCUMENTS.
Applicant’s Signature Date

For Off‘ce use Only &
i Pf booot{
Date Received: |"]q" ' : Appeal number: M



DEPARTMENT OF COMMUNITY
INSPECTION SERVICES DIVis|

2108 CLARENDON BLVD, SUITE 1000 ARLINGTON, VA 22201
TEL 703.228.3800 FAX 703.220.7046 e

(]
1

AREINGTON

gI{l.NﬂN!NG HOUSING AND DEVELOPMENT
LA 1

AP A T R

RECEIPT

RECEIPT NUMBER: R16000840
PERMIT #:  APP140010
SITE ADDRESS: 5020 23RD ST 5 ARL
PARCEL:. 28015034

TYPE:  Building Code Appeal

Permit Holder: WILLIAM B. LAWSON JR

TOTAL PAYMENT:$

TRANSACTION DATE: 01/1 9/2018 511.18
TOTAL PAID FROM TRUST:$ 00
TOTAL PAID FROM CURRENCY:$ 511.18
TRUST TRANS LIST:
TRANSACTION LIST:
" Type Method Description Amount
Payment Check  19967*L0 511,18
’ - TOTALS 511.18

ACCOUNT ITEMLIST:
Description

-—-—n--—n—---..----——-.--—-——_-._

BLDG: 2% VA surcharge
Building Code Appeat

RECEIPT ISSUED BY: DPAULETTI
ENTERED DATE: 01/19/2016

TOTALFEES: $511.18 BALANCE DUE:

INITIALS:  DAP

_...-——-_..—-.-—--u.-——---—_—.---_-... S

77129655600000000000000000 8.38
57032220072201000000000000 502.80
TOTAL:$ 511,18

TIME: ' 01:05 PM

% O go o our webslite:

Survey: How are we doing?

hﬁg:ff@m.aﬂiﬂglonva.us
www.survemonkey.co@_sﬂsdgaaesszmggg

'i'o_ check the status of your
permit, scan the QR Code

RECEIPT NUMBER:R1 6000840, Check #19967°LO,Fee: $511.18,PERMIT #:APP140010

e L,
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.STATEMENT
Case Reference No. CE153175

In support of his application for appeal of the Violation Notice issued on December 28,
2015 in the above-referenced case, the Applicant states the following:

On December 28, 2015, 2 Violation Notice was issued to the Applicarit citing a violation
of Virginia Maintenance Code Sections 304.6, 304.7, 304.12, 305.3 and 604 on December-22,
2015. The Notice was received by Attorney William B. Lawson, Jr., counsel for the Applicant
on January 6, 2016.

On that same date, Attorney Lawson received Violation Notices with Case Reference
Numbers CE153176, CE150807 and CE153178. 'Each of these Violation Notices was issued on -
December 28, 2015 for an alleged violation date of December 22, 2015. The Applicant objects
to the issuance of four separate Violation Notices for alleged violations occurring on the same
date at the same property, each requiring a separate filing fee from the Applicant in order to
apply for appeal. These Notices should be consolidated as a single Violation Notice to the
Applicant. On that same date, Attomey Lawson received a Violation Notice with Case
Reference Number CE153177 dated October 21, 2015 for an alleged Violation Date of October
20, 2015, relating to the same property. ' ]

The Applicant further objects to the Violation Notice on the grounds that the alleged
viclations cited are the result of an improper search of the property pursuant to an improperly
obtained search warrant. ' -

On December 17, 2015, a Building Inspection Warrant was issued pursuant to Virginia
Code § 36-105. That Code Section states in pertinent part:

Inspection warrants. If the local building department receives a complaint that a
violation of the Building Code exists that is an immediate and imminent threat to
the health or safety of the owner, tenant, or occupants of any building or structure,
or the owner, occupant, or tenant of any nearby building or structure, and the
owner, occupant, or tenant of the building or structure that is the subject of the
complaint has refused to allow the local building official or his agent to have
access o the subject building or structure, the local building official or his agent -
may present sworn testimony to a magistrate or a court of competent jurisdiction
and request that the magistrate or court grant the lacal building official or his
agent an inspection warrant to enable the building official or his agent to enter the
subject building or structure for the purpose of determining whether violations of
the Building Code exist. The local building official or his agent shali make a
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reasonable effort to obtain consent from the owner, occupant, or tenant of the
subject building or structure prior to seeking the issuance of an'inspection warrant
under this section. :

The Affidavit in support of the Building Inspection Warrant stated that “the material facts
constituting probably cause that the search should be made are that the inspection is necessary to
investigate a suspected violation of the Building Code that poses an immediate and imminent
threat to the health and safety of the owner, tenant or occtipants of the building or structure, or
~ the owner, occupant or tenant of 2 nearby building or structure based on the following evidence
of a violation of such code:”

Aslington County Zoning Ordinance Article 15.2.1 -converting a commercial building to a
residential building without a Certificate of Occupancy. Arlington County Zoning
OrdinanceArticle'17.1.A converting a commercial building to an unpermitted multifamily
dwelling in a C-2 district. '

The apartments do not have two egresses in case of a fire,

The allegations supporting the Building Inspection Warrant are allegations of an alleged
Zoning Violation, not a suspected violation of the Building Code. There are, therefore, no
material facts constituting probably cause for issuance of the Warrant, and therefore, the search
conducted pursuant to the Warrant was an illegal and unreasonable search. The United States
Supreme Court has long held that a warrantless search of a person’s property for the purpose of
conducting a building inspection violates that person’s Fourth Amendment Rights.

“We may agree that a routine inspection of the physical condition of private property is a
less hostile intrusion than the typical policeman's search for the fruits and instrumentalities of -
crime. .. But we cannot agree that the Fourth Amendment interests at stake in these inspection
cases are merely “peripheral.” It is surely anomalous to say that the individual and his private
property are fully protected by the Fourth Amendment only when the individual is suspected of
criminal behavior.”

Camara v. Municipal Court, 387 U.S. 523, 530 (1967).

Any findings by the inspector during the illegal search are “fruit of the poisonous tree,”
and as such cannot constitute ﬂ1e basis of the Violation Notice. The Violation Notice must be
dismissed, '

44



The Property Has Always been a Residential Property

On information and belief, the subject property has always been a residential property.
Any commercial activity has been conducted out of apartments in the property, and therefore
should be grandfathered. The allegation that the property was “converted to Residential” is
factually incorrect.

Finally, the allegation that the “apartments do not have two egresses” is not supportable

as the property predates such requirements in the Virginia Uniform Statewide Building Code,
and therefore should be grandfathered. '

The Applicant reserves the right to supplement this statement as facts become available.
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i '  ARLINGTON

. VIRGINIA

DEPARTMENT OF COMMUNITY PLANNING,
HOUSING AND DEVELOPMENT

v - ~ I = Inspection Services Division-Coda Enforcement
10lation No ICQ o
. Ariinglon, VA 22201

Telsphone 703-228-3232 Fax 703-228.3241
CndeEnforcamenl@AmngtﬂnVa.us

Dana Wilson Supervisor-Codg Enforcemeni
@@ py GaryGreene  Bulding Mainlenance Officgy

Code Program Manager

RESPONSIBLE PARTIES:  RObert Jones FW
P O Box 6664 ' . ICE153176'

- Aflington, Virginia 22206 ot
: PREMISES INVIGLATION
POLY L 7Pmo 1570 DDOD3 Dag? Yas53 5029 South 23rd Str-eet

Arlington, Virginia
VIOLATION DATE o
December 22, 2015

ISSUANCE DATE

et é/ﬁ/j | December 28, 2015

COMPLIANCE DATE
January 28, 201¢

An inspection of the above premises has disclosed violations of Virginia Uniform Stalewide Building Code and/or Virginia Maintenance
Code, as referenced below To abate this-notice, you are directed to correct thegs violations by the compliance date indicated above,

If extenuating circumstances exist, your compliance deadiine may be extended, A Request for Extension must be submittad, in wiiting, and
recelved before the compliance deadiina. For appropriate Consideration, please include any supporting documentation ang a projected
date of completion in your written request. Submit the requast to your inspector at the address noted above.

Itis the fesponsibility of the owner or agent to schedule re-inspection of the corrected conditions. Contact the assigned Inspector at 763—
228-3232 to schedule a reinspection of conditions, Inspectors may be reached between 8:00 AM. - 8:30 AM. and 4:00 - 4:30, business
d

You may'be required to secure construction or construction trade permits for repairs referenced in this notice. Present a <opy of this nofice
{o the Permit Specialist when addressing your pemilting needs to ensure the scope of the raquired work, is authorized by the appropriate
permit. :

You have the fight to appeal, provided that a written application for appeal is filad within fourteen (14) days after the notice js served, For
information on how to appeal, call (703) 228-3232

CoDe REFERENCE VIOLATION CORRECTION ACTION

Virginia Uniform Statewide Building Code Unpemitted work being performed (llegal Apply for and obtain the necessary
U

Part conversion of a commercial building into four permit{s): (Bullding, Electrica, Plumtbing
Virginia Construction Code Section 108.1 residential units with fui) bathrooms), at both and Mechanical) for the scope of the work

levels, without the required approvals, that has been performed or have the

Page 102

46



ARLINGTON

VIRGINIA

PREVISES NVIOLATION
5029 South 23™ Street
VIOLATION DATE December 22, 2015
COMPLIANCE DATE January 28, 2016

structure return fo its original design. Secure
the required Permit (s) from the inspection
Services Division-Permits Section at:

2100 Clarendon Boulevard, Suite 1000,
Arlington, Virginia. 22201

LN
J. Floy/ Code El‘forcemant Inspector V\03-228-3229

Page20of2
THIS IS AN IMPORTANT LEGAL DOCUMEM‘f * ESTE £S5 UN DOCUMENTO LEGAL MUY IMPORTANTE
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Arlington County, VUAD’IM)SDIIMIWWII

’Tf .| ARLINGTON COUNTY BOARD OF BUILDING CODE APPEALS
' ¥ Please mail to:

] . 2100 Clarendon Blvd., Sulte1000, Aringlon, VA. 22201
AR L\-Im}:{SAT 4l Attention: Board of Buildlng Cods Appeals

. APPLICATION FORAPPEAL.

Name of Building Owner _Robert Jonmes S -
Address of Building Owner 5604 Seminary Road, Alexandria VA 22311
Name of Applicant: Wllllam B. Lawson, Jr., Esquire .
Address of Applicant: 6045 _Wilson Blvd., #100, Arlington, VA 22205
Applicant’s Daytime Phone No.: 703-534-4800 g.rfail Address: blawsonewblawson
Applicant’s relationship to-the property: law.com

‘0-Owner O Contractor & Design Professional & Attorney

O Other (explain): . _, . L Etemrece e o B B o oty e 8 2
Code Modification/Vioiation Case Number: CE153176

Reason for the Appeal (mdlcate clearly why you think the code official’s Interpretation of

the VUSBC is In error or the altematives meet the intent and spirit of the code):
See Statement attached hereto

Ceea e o e e s LI p—— PO et - remitmm v crwm ks e v w e aee = mEmce pie e ma 4k mamm

Rellef sought:

. ATTACH A COPY OF CODE OFFICIAL'S DECISION AND ANY PERTINENT DOCUMENTS.
Applicant's Signature Date

 For Office use Only

Date Received: = : Appeal number:



U.S. Postal Service -
CERTIFIED MAIL RECEIPT

BT D .

or PO Bar Ne,
(= T

g {Domestic Mail Only; No Insurance Coverage Provided;
? For delivery information vizit our websito at www.Lsps.com:
~ OFFICIAL USE
2
[¥a] Postage | §
[ |
- Certllied Fay
Fovumare

[mm ] Petun Recept Foo
1 (Entorsemant Requind) . Here
[ ]

Reswicters Deltmry Feo
a (Endmmmﬁeq'ghd)
rL
g Tolai Pastage & Feus | CE C’)EDO?
)
=
=]
[ gl

PS Foim 3620, August 7006

Sue Roverce (a1 insiruc fans
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USPS.com® - USPS Tracking®

Enplshs Customer Service USPE Mablls

Page 1 of 2

Registar FSignin

=USPScomr

USPS Tracking®

Tracking Numbaer: 70101870000108074845

- Product & Tracking Information

! Postal Product Features:

] Certiled Mai™

1

! DATE & TIME STATUS OF ITEM

Junuary 2, 2016 , 12:26 am

Your ftem amived 2l ous USPE facility in MERRIFIELD, VA 22081 on January 2, 2018 o1 12:28 am. The

ftern fs currently In transit to ihe dastinabion,

= ] January 1, 2016 , 5:44 am Deparied USPS Fachity
4, E;eemblrﬂdms.%i Arived e USPS Faciily

December 28, 2015, 11:08 Moved, Left no Address

am

; :“euemheru. 2015, 8:31 Out for Defivery
Emmer 26,2015, 8:21 Sorting Complets
Er:u&.w 28,2015, 7:35 Amived aLUn
:J:leemberzs- W18, 237 Depariad USPS Fachly

Dacember 23, 2015 , 10:52

pm Amrived at USPE Facilty

" Track Another Package

Tracking {or recelpt) number

Arrivad at USPS Factity

LOCATION

MERRIFIELD, VA 22081

CAPITOL
HEIGHTS, MD 20780

CAPITOL
HEIGHTS, MD 20780

ARLINGTON, VA 22208
ARLINGTON, VA 22208
ARLINGTON, VA 22208

ARLINGTON, VA 22208

" MERRIFIELD, VA 22081

MERRIFIELD, VA 22081

. [mmmmwmm

Track it

v Customer Sarvice»
k“ Have questions? We'ra hare 10 help.

Get Easy Tracking Updates »
Sign up for My USPS. !

Available Actions
Text Updaies

Emall Updales

Manage Incoming Packages

Track all your packagas from a dashbosrd,
No tracking numbers necessary,

Sign up for My USPS )

https://tools.usps.com/go/TrackConfirmAction.action?tRef=fullpage &tLc=1 &texi28777=... 01/19/2016
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DEPARTMENT OF COMMUNITY PLANNING HOUSBING AND DE\.IELOP MENT
INSPECTION SERVICES DIVIBION N

AREINGTON 2100 CLARENDON BLYD, SUITE 1000 ARLINGTON, VA 22201
S TEL703.228.3800 FAX703.228.7048 &% 2 Sl oy, 1ov

RECEIPT

RECEIPT NUMBER: R16000838

PERMIT # APP140008 TYPE: Building Code Appeal
SITE ADDRESS: 5020 23RD ST S ARL
PARCEL: 28019034 Permit Holder: WILLIAM B. LAWSON JR
TRANSACTION DATE: 01/19/2016 TOTAL PAYMENT:$ 511.18
TOTAL PAID FROM TRUST:$ .00
TOTAL PAID FROM CURRENGCY:$ 511.18
. TRUST TRANS LIST:
TRANSACTION LIST:
Type Method Dpescription Amount
payment Check 19967*L0 511.18
TOTAL:$ 511.18
ACCOUNT ITEM LIST: : -
Description Account Code Current Pmts
BLDG:2% VA Surcharge 77129665600000000000000000 : 8.38
Building code Appeal - 57032220072201000000000000 502.80
: : TOTAL:$ 511.18
RECEIPT ISSUED BY: DPAULETT} INITIALS: DAP
ENTERED DATE: 01/19/2016 TIME: 12:59 PM

TOTAL FEES: §511.18  BALANCE DUE: $0.00

The 15% Indirect Cost Fee and 10% Autqmarion Enhancement Fee has been applied to the permit fee.
‘To check the status of your

I-f. 4 .:E
s iV AF hermit, scan the QR Code
&, Or go to our website:

hmzlf@mits.arlingtonva.us

RECEIPT NUMEER:RiEDDOBSB, Check #19967*L0,Fee: $511.18,PERMIT #:APP140008



STATEMENT
Case Reference No. CE153176

In support of his application for appeal of the Violation Notice issued on December 28,
2015 in the above-referenced case, the Applicant states the following:

On December 28, 2015, a Violation Notice was issued to the Applicant citing a violation
of Virginia Construction Code Section 108.1 on December 22, 2015. The Notice was received
by Attorney William B. Lawson, Jr., counsel for the Applicant on January 6, 2016.

On that same date, Attorney Lawson received Violation Notices with Case Reference
Numbers CE153175, CE15378 and CE150807. Each of these Violation Notices was issued on
December 28, 2015 for an alleged violation date of December 22, 2015. Qn that same date,
Attormey Lawson received a Violation Notice with Case Reference Number CE153177 dated
October 21, 2015 for an alleged Violation Date of October 20, 2015, relating to the same
property.

The Inspection Was Conducted without a Proper Warrant

The Applicant further objects to the Violation Notice on the grounds that the alleged
violations cited are the result of an improper search of the property pursuant to an improperly
obtained search warrant.

On December 17, 2015, a Building Inspection Warrant was jssued pursuant to Virginia
~ Code § 36-105. That Code Section states in pertinent part:

Inspection warrants. If the local building department receives a complaint that a
violation of the Building Code exists that is an immediate and imminent threat to
the health or safety of the owner, tenant, or occupants of any building or structure,
or the owner, occupant, or tenant of any nearby building or structure, and the
owner, occupant, or tenant of the building or structure that is the subject of the
complaint has refused to allow the local building official or his agent to have
access to the subject building or structure, the local building official or his agent
may present swom testimony to a magistrate or a court of competent jurisdiction
and request that the magistrate or court grant the local building official or his
agent an inspection warrant to enable the building official or his agent to enter the
subject building or structure for the purpose of determining whether violations of
the Building Code exist. The local building official or his agent shall make a

. reasonable effort to obtain consent from the owner, occupant, or tenant of the

subject building or structure prior to seeking the issuance of an inspection warrant
under this section.
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The Affidavit in support of the Building Inspection Warrant stated that “the material facts
constituting probably cause that the search should be made are that the inspection is necessary to
investigate a suspected violation of the Building Code that poses an immediate and jmminent
threat to the health and safety of the owner, tenant or occupants of the building or structure, or

the owner, occupant or tenant of a nearby building or structure based on the following evidence
of a violation of such code:”

Arlington County Zoning Ordinance Atrticle 15.2.1-converting a commercial
building to a residential building without a Certificate of Occupancy. Arlington
County Zoning OrdinanceArticle 17.1.A converting a commercial building to an
unpermitted multifamily dwelling in a C-2 district. '

The apartments do not have two.egresses in case of a fire.

First, there is no allegation that any complaint being received “that a violation of the
Building Code existed.” Second, the allegations supporting the Building Inspection Warrant are
allegations of an alleged Zoning Violation, not & suspected violation of the Building Code.
There are, therefore, no material facts constituting probably cause for issuance of the Warrant,
and therefore, the search conducted pursuant to the Warrant was an illegal and unreasonable
search. The United States Supreme Court has long held that a warrantless search of a person’s

property for the purpose of conducting a building inspection violates that person’s Fourth
Amendment rights.

“We may agree that a routine inspection of the physical condition of pf_ivatc property is a
less hostile intrusion than the typical policeman's search for the fruits and instrumentalities of
crime. .. But we cannot agree that the Fourth Amendment interests at stake in these inspection

‘cases are merely "peripheral.” It is surely anomalous to say that the individual and his private

property are fully protected by the Fourth Amendment only when the individual is suspected of
criminal behavior.” .

Camara v. Municipal Court, 387 U.S. 523, 530 (1967).

Any findings by the inspector during the illegal search are “fruit of the poisonous tree,”
and as such cannot constitute the basis of the Violation Notice,

The Property Has Always been a Residential Propér_ty

On information and belief, the subject property has always been a residential property.
Any commercial activity has been conducted out of apartments in the property, and therefore
should be grandfathered. The allegation that the property was “converted to Residential” is
factually incorrect. ' :
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Finally, the allegation that the “apartments do not have two egresses” is not supportable

as the property predates such requirements in the Virginia Uniform Statewide Building Code,
and therefore should be grandfathered. _ :

The Applicant reserves the right to supplement this statement as facts become available,
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CE153176

In this violation notice the Building Code staff contends that there has been an illegal
conversion of a commercial building into four (4) residential units with full bathrooms and that
the commercial property is being used as residential dwelling without the required Certificate of
Occupancy.

This is a zoning issue and an appeal has been filed with the Board of Zoning Appeals.
This is why the Owner requested a deferral, which was denied by the Building Code staff.

It is pure conjecture on the part of the County that this was an illegal conversion. Mr.
Jones, and the prior owner, state that the building was used residentially.

The Owner also notes that all of the Certificates of Occupancy for commercial use were

for the first floor only.

WBLIDVT391]
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A permit or any amendments to an existing permit
shall not be issued until the designated fees have been
paid, except that the building official may authorize
the delayed payment of fees.

107.1.2 Refunds. When requested in writing by a
permit holder, the locality shall provide a fee refund in
the case of the revocation of a permit or the abandon-
ment or discontinuance of a building project. The re-
fund shall not be required to exceed an amount which
correlates to- work not completed.

107.1.3 Fees for generators used with amusement
devices., Fees for generators and associated wiring
used with amusement devices shall only be charged
under the Virginia Amusement Device Regulations
(13VAC5-31).

107.2 Code academy fee levy. In accordance with subdivi-
sion 7 of Section 36-137 of the Code of Virginia, the local
building department shall collect a 2.0% levy of fees
charged for permits issued under this code and transmit it
quarterly to DHCD to support training programs of the
Virginia Building Code Academy. Localities that maintain
individual or regional training academies accredited by
DHCD shall retain such levy.

SECTION 108
APPLICATION FOR PERMIT

108.1 When applications are required. Application for a
permit shall be made to the building official and a permit
shall be obtained prior te the commencement of any of the
following activities, except that applications for emergency
construction, alterations or equipment replacement shall be
submitted by the end of the first working day that follows
the day such work commences. In addition, the building
official may authorize work to commence pending the re-
ceipt of an application or the issuance of 2 permit.

1. Construction or demolition of a building or struc-
ture. Installations or alterations involving (i) the
removal or addition of any wall, partition or por-
tion thereof, (ii} any structural component, (iii) the
repair or replacement of any required component
of a fire or smoke rated assembly, (iv) the altera-
tion of any required means of egress system, 4]
water supply and distribution system, sanitary
drainage system or vent system, (vi) electric wir-
ing, (vii) fire protection system, mechanical sYs-
tems, or fuel supply systems, or (viii) any equip-
ment regulated by the USBC.

2. For change of occupancy, application for a permit

shall be made when a new certificate of occupan-
cy is required under Section 103.3.

2012 VIRGINIA CONSTRUCTION CODE

ADMINISTRATION

3. Movement of a lot line that increases the hazard to
or decreases the level of safety of an existing
building or structure in comparison to the building
code under which such building or structure was
constructed.

4. Removal or disturbing of any asbestos containing
materials during the construction or demolition of
a building or structure, including additions.

108.2 Exemptions from application for permit. Notwith-
standing the requirements of Section 108.1, application for
a permit and any related inspections shall not be required
for the following; however, this section shall not be con-
strued to exempt such activities from other applicable re-
quirements of this code. In addition, when an owner or an
owner’s agent requests that a permit be issued for any of
the following, then a permit shall be issued and any related
inspections shall be required.

1. Installation of wiring and equipment that (i) oper-
ates at less than 50 volts, (ii) is for network pow-
ered broadband communications systems, or (iii)
is exempt under Section 102.3(1), except when
any such installations are located in a plenum,
penetrate fire rated or smoke protected construc-
tion or are a component of any of the following:

1.1. Fire alarm system.

1.2. Fire detection system.

1.3. Fire suppression system.

1.4. Smoke control system.

1.5. Fire protection supervisory system.
1.6. Elevator fire safety control system.

1.7. Access or cgress control system or delayed
egress locking or latching system.

1.8. Fire damper.
1.9. Door control system.

2. One story detached structures used as tool and
storage sheds, playhouses or similar uses, provid-
ed the buildinzg area does not exceed 256 square
feet (23.78 m*) and the structures are not classi-
fied as a Group F-1 or H occupancy.

3. Detached prefabricated buildings housing the
equipment of a publicly regulated utility service,
provided the floor area does not exceed 150
square feet (14 m?).
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| NOTICE OF
STRUCTURE UNFIT FOR

HUMAN OCCUPANCY

RESPONSIBLE PAR:TIES: Robert Jones
P O Box 6664

Arlington, Virginia 22206

S SETTRARA. 7000 87D 0O0L 0807 MAeuL

|4 Aoys

POSTED ONPREMISES December 23, 2015

The premises noted above has been inspected, declared and placarded as:

GAERE’EWEM

ARLINGTON

VIRGINIA

DEPARTMENT OF COMMUNITY PLANNING,
HOUSING AND DEVELOPMENT

Inspaction Services Division-Code Enforcement

2100 Clarendon Botwlevard, Suite 700,
Arfington, VA 22201

Telephone 703-228-3232 Fax 703-228-3241
CodeEnforcament@Adingtonva.us

Cana Wilson Supervisor-Inspections
Gary Greene Code Enforcement Manager

CE150807

VIOLATION DATE
JESUANCEDATE

COMPLANCE DATE

PREMISESIN VIOLATION

. 5029 South 23 Street
Ariington, Virginia

December 22, 2015

December 23, 2015

December 28, 2015

UNSAFE OR UNFIT FOR HUMAN OCCUPANCY
s use or occupancy has been prohibited by the Building Maintenance Official
Virginia Uniform Stetewide Building Code, Part #l (Virginia Maintenance Code), Sections 105.1, 105.2, 105.4, 105.4.1, 105.5, 1056, 105.7, 105.8 1069 and 105.10

o You are hereby ordered fo immediately vacate the structure and/cr discontinue the use of the referenced structure.

e The structure shall be maintained secure from unlawful entry or trespass, at all points,

e The placard placed on the siructure shall not be removed untll authorized by the Building Maintenanoe Ofiicial, nor shall the

ptacard be defacad.

s The referenced structure shall not be entered, re-occupled or retumed to productive use wiihoul the written authonzation of the

Building Malntenance Official.

+ The Building Mainta‘nanqe Official may authorize emergancy demolition or repairs to referenced siructures to establish temporary

safeguards, whether or not fegal action to compe! compliance has been initiated,

» The Buliding Maintenance Officlal shafl be permitted to seek revocation of the Certificate of Occupancy for disregard and/or refusal
to comply with condiions of this nolice or referenced viclations wifkin the period specified.

) Arllng!uh Counly may institule appropriate action'againsl the awner to recovar the costs association with emergency repairs or

. demolition, in accordance with Sections 15.2-906 and 15.2-1115 of the Code of Viginla.

rELE G O I W Y A Bt

A P PR RO A S S S LT S

Page 1 of 4
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STRUCTURE UNFIT FOR |-

NOTIGE

O
]
]

0y

ARLINGTON

VIRGINIA

UMARN OCCUPANCY

PREMISES INVIGLATION CASE REFERENCE NUMEER
5029 South 23" Street o .
VIOLATIONDATE |  December 22, 2015 CE150807
COMPLIANCE DATE December 28, 2015 o W ;

You may be myuired lo secure penmits for repairs referanced on this nofice. Prasent a copy of lhis notice to technicians when addressing your permitling needs to
snsure the scope of work intended or required is covered and authorized by permit

itis the duty of the owner or responsible party to schedule a re-inspection of the cormected conditions. Conlagt tha assigned inspecior at 703-228-3232 to schedule a
reinspection of conditions. inspeclars may be reached between 8:00 AM. - 8:30 AM. and 4:00 - 4:30, business days.

if extenuating circumstances exists, the compliance dale may be extended. The owner or responsiblé party may submit a request for extensfon of compliznce to the

assigned inspector, For consideration, the request for extension of compiiance must be submittad, in writing,
ed that a writlen

the right to to the Board of

CODE REFERENCE

Virginia Maintenance Code
Section 482.1

Virginia Maintenance Code
jection 463.1

Virginia Maintenance Code
Section 702.4

Virginia Maintenance Code
Section 704.2

VIOLATION

Two rooms (2) in the lower level are being
used as bedroom, do not have the minimum
requirement for light at the lower leved,

Two rooms (2) in the lower level are being
used as bedroom, do fiot have the minimum

requirement for ventilation at the lower level. .

inadequaie emergency escape opening
(window too small and the window sill oo
high from the finished fioor } in the rooms
at basement being used as sleéping room

Missing/daefective smoke detectors in the
Units at the upper and lower levels of the
property.

and raceived prior to the compliance deadline. You have
jon for appeal is fed within fourteen d i

after the notice Is served,

CORRECTIONACTION

Cease and desist on the usage of these
rooms. Every habitable space shall have at
teast one window of approved size facing
directly to the outdoors or 10 a court. The
minimum total glazed area for every
habitable space shall be 8 percent of the
fioor area of such room.

Cease and deslist on the usage of these
rooms, Every habitable space shall have at
jeast one window of epproved eize facing
directly to tire outdoors or to a court. The
minimum tolal glazed area for every
habilable spacs shall be B percent of the
floor area of such room.

Cease and Desist in the accupancy of this
unapproved space as bedroom or use the
room as storage raom only. Secure the
required Building Permit and refated
permits to have this foom approved tobe a
sleeping room from the Inspection Services
Division-Permits Section at :

2100 Clarendon Boulevard, Suite 1000,
Adlington, Virginia 22201

Install, repalr or replace the missing and
defective smoke detectors in the unils. Keep
the smoke detectors in good condition and
working condilions at all times.

Page20f4
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NOTICE OF

TRUCTURE UNEIT FOR HUMARN OGGUPA

[ FREMISES IN VIOLATION CASEREFERENCE NUMBER

'lli} 5029 South 23" Street -
: VIOLATIONDATE | December 22, 2015 CE150807
S o L COMPUANCEBATE | December 28, 2015 ; 3 .

N CONJUNCTION WIH# EFFORTS REQUIRED TO DIRSCT COMPUANGE AND RESOLVE CONDITIONS CITED 1 THIS DOCUMENT, THE INSPECTOR MAY NOTE
WHERE SPECIAL CONSTRUCTION OR LAND USE PERMINS DR APPROVALS ARE REQUIRED., HOWEVER, THE FAIURE TO DETAL REQURED SUPPLEMENTAL
APPROVALS AND PERMITS OR THE SCOPZ OF WORK FOR PERMITS 4 THE CORRECTION ACTION SECTHON OF THIS DOCUMENT, DOES NOT INVALIDATE THE
NEED FOR ANY REQUIRET AFPROVALS OR PERMFS BY CODE OR ORDINANCE, BE ABVISED TO CONTACT THE COMSTRUCTION PERMIT (703-228-3800) ANDIOR
THE ZONING ABWINSTRATION {703-226-3883) SECTIONS TO CETERMINE IF THE SCOPE OF YOUR CORRECTIVE ACTION PLAN REQUIRES PERMITS OR OTHER

BPECIAL APPROVALS.

o

) RN L

J. Flor, COdajEnforcement Inspector 703-2?8-3229

&

Page3 of 4
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NOTICE: OF

STRUCTURE UNFIT FOR dUNiﬁi.i\' {0 ¥ hn,JF' ﬁhNL il

FRERSES VIOLATION e —
'ub . 5029 South 23 Street ' ‘- o
VIOLATIONDATE |  December 22, 2015 - GCE150807
ARLINGTON COMPLIANCEDATE | _ December 28, 2015 -

In accordance with Section 105.4 of the Virginia Statewide Buliding Code, Part #{ {Virginia Maintenance Code), pleasa complete °
the following:

i . have received this notice and {:

Please Check One:

{1  ACCEPT the conditions of this notice.

{0 REJECT the conditions of this notice.

Signature ' Date

Please return this page to:

Arlingion County Office of Code Enforcement
2100 Clarendon Boulevard, Suite 700

Arlington, Virginia 22201
Or you may fax it to:
703-228-3241
Page 4 of 4
WISV IR LT AL GG BT e e U R Y LR S
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. £-08
q ARLINGTON COUNTY BOARD OF BUILDING CODE APPE BARN Es LAWSON '
i Plexgs mailfo: Pon'nit# APP1§0001 |
2100 Clarendon Bivd,, Suite1000, Arlington, VA, 22201 !
—_ AR Lvlmlgl; SAT ON Attention: Board of Bullding Code Appeals mﬂﬂn'ﬂmlﬁ I

- APPLICKTION FORAPPEAC— -

Name of Bullding Owner. Robert Jones e e _w_ggmse s

Address of Building Owner: 5604 Seminér_y__.Road, Alexandria, Va 22311
Name of Applicant: William B. Lawson, Jr., Es_qu:.ré

Address oprpIIcant. 6045 Wilson Blvd., #100, Arlington, VA 22205 5 .
Applicant’s Daytime Phone No,: 703-534-4800 E-maji Address: blawson@wblawson

Applicant’s relationship to the property: . law.com
0 Owner (W} Contractor ” O Design Professional . @ Attorney
O Other (explain)

Code Mod!ﬂcatlon/\f olatlon Case Number CEL50807

Reason for the Appeal (indicate dearlv why you think the code offical’s interpretation of

- the VUSBC is In error or the alternatives meet the Intent and spirit of the code):
‘See Statement attached hereto.

B ] e d4r meam e . “ . Wb R 4 N Eoar Bt S ol

Rell sought:
/éfc’!ér / A ﬁ/ 9//5 /"/5'.3,4/

* ATTACH A COPY OF CODE OFFICIAL'S DECISION AND ANY PERTINENT DOCUMENTS.

Appllcant's Sugnature Date
% //%% / ,./@ | //f//o’
\! ' :For Officeuse Only . - : Y

APPIC 00O |
Date Received: |- 19- | Appeal number: A‘P‘H""U‘U‘Dﬁ—



DEPARTMENT OFCOMMUNITY PLANNING HOUSING AND DEVELOPMENT
INSPECTION SERVICES DIVISION .

SAREINGTON 2100 CLARENDON BLVD, SUITE 1000 ARLINGTON, VA 22201
T E o TEL 703.228.3800 FAX703.228.7048 .t At -fichy foipiz thr,

RECEIPT

RECEIPT NUMBER: R16000837

PERMIT #:. APP140007 TYPE: Building Code Appeal
SITE ADDRESS: 5029238D ST S ARL '
PARCEL: 28019034 Permit Holder: WILLIAM B. LAWSON, JR.
_TRANSACTION DATE: 01/19/2016 TOTAL PAYMENT:$ 511.18
TOTAL PAID FROM TRUST:$ - 00
TOTAL PAID FROM CURRENCY:$ §11.18
TRUST TRANSLIST:
TRANSACTIONLIST:
Type Method Description Amount
Payment cCheck 19967*LO 511.18
TOTAL:$ 511.18
ACCOUNT ITEMLIST:
Description Account Code current Pmts
BLDG:2% VA Surcharge 77129665600000000000000000 8.38
Building Code Appeal 57032220072201000000000000 502.80
TOTAL:§ 51118
RECEIPT ISSUED BY: DPAULETTI INITIALS: DAP
ENTERED DATE: 01/19/2016 TIME: 12:53 PM

TOTALFEES: $511.18 BALANCE DUE:; $0.00

The 15% Indirect Cost Fee and 10% Automation Enhancement Fee has been applied to the permit fee.
To check the status of your

ke et permit, scan the QR Code
e OF go to our website:

http://permits. arlingtonve.us
Survey: How are we doing? ‘www.surveymonkey.com/s/isdgaacss2014q2

R 1 G 7006

RECEIPT NUMBER:R16000837, Check #19967°LO,Fee: $511.18,PERMIT #:APP140007
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)

STATEMENT
Case Reference No. CE150807

In support of his application for appeal of the Violation Notice issued on December 28,
2015 in the above-referenced case, the Applicant states the following:

On December 28, 2015, a Violation Notice was issued to the Applicant citing a violation
of Virginia Maintenance Code Sections 402.1, 403.1, 702.4 and 704.2 on December 22, 2015.
The Notice was received by Attorney William B, Lawsen, Jr., counsel for the Applicant on
January 6, 2016.

On that same date, Attorney Lawson received Violation Notices with Case Reference
Numbers CE153175, CE15376 and CE153178. Each of these Violation Notices was issued on
December 28, 2015 for an alleged violation date of December 22, 2015. On that same date,
Attomey Lawson received a Violation Notice with Case Reference Number CE153177 dated
October 21, 2015 for an alleged Violation Date of October 20, 2015, relating to the same

property.

The Inspection Was Conducted without a Proper Warrant

The Applicant further objects to.the Violation Notice on the grounds that the alleged
violations cited are the result of an improper search of the property pursuant to an improperly
obtained search warrant.

On December 17,2015, a Building Inspection Warrant was issued pursuant to Virginia
Code § 36-105. That Code Section states in pertinent part;

Inspection warrants. If the local building department receives a complaint that a
violation of the Building Code exists that is an immediate and imminent threat to
the health or safety of the owner, tenant, or occupants of any building or structure,
or the owner, occupant, or tenant of any nearby building or structure, and the
owneT, occupant, or tenant of the building or structure that is the subject of the
complaint has refused to allow the Jocal building official or his agent to have
access to the subject building or structure, the local building official or his agent
may present sworn testimony to a magistrate or a court of competent jurisdiction
and request that the magistrate or court grant the local building official or his
agent an inspection warrant to enable the building official or his agent to enter the
subject building or structure for the purpose of determining whether violations of
the Building Code exist. The local building official or his agent shall make a
reasonable effort to obtain consent from the owner, occupant, or tenant of the
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subject building or structure prior to seeking the issuance of an inspection warrant
under this section.

The Affidavit in support of the Building Inspection Warrant stated that “the material facts
constituting probably cause that the search should be made are that the inspection is necessary to
investigate a suspected violation of the Building Code that poses an immediate and imminent
threat to the health and safety of the owner, tenant or occupants of the building or structure, or

the owner, occupant or tenant of a nearby bmldmg or structure based on the following evidence
of a violation of such code:”

Arlington County Zoning Ordinance Article 15.2.1-converting a commercial
building to a residential building without a Certificate of Occupancy. Arlington
County Zoning OrdinanceArticle 17.1.A converting a commercial building to an
unpermitted multifamily dwelling in a C-2 district.

The apartments do not have two egresses in case of a fire,

First, there is no allegation that any complaint being received “that a violation of the
Building Code existed.” Second, the allegations supporting the Building Inspection Warrant are
allegations of an alleged Zoning Violation, not a suspected violation of the Building Code.
There are, therefore, no material facts constituting probably cause for issuance of the Warrant,
and therefore, the search conducted pursuant to the Warrant was an illegal and unreasonable
search. The United States Supreme Court has long held that a warrantless search of a person’s

property for the purpose of conducting a building inspection violates that person’s Fourth
Amendment rights.

“We may agree that a routine inspection of the physical condition of private property is a
less hostile intrusion than the typical policeman's search for the fruits and instrumentalities of
crime. .. But we cannot agree that the Fourth Amendment interests at stake in these inspection
cases are merely "peripheral.” It is surely anomalous to say that the individual and his private

property are fully protected by the Fourth Amendment only when the individual is suspected of
criminal behavior.”

Camara v. Municipal Court, 387 U.S. 523, 530 (1967).

- Any findings by the inspector during the illegal search are “fruit of the poisonous tree,”
and as such cannot constitute the basis of the Violation Notice. The Violation Notice must be
dismissed. Furthermore, the alleged violation of Virginia Maintenance Code Section 704.2 has

been corrected. Smoke detectors have been installed in the units and are in good, working -
condition.

64



The Property Has Always been a Residential Property

On information and belief, the subject property has always been a residential property.
Any commercial activity has been conducted out of apartments in the property, and therefore
should be grandfathered. The allegation that the property was “converted to Residential” is
factually incorrect.

Finally, the allegation that the “apartments do not have two egresses™ is not supportable

as the property predates such requirements in the Virginia Uniform Statewide Building Code,
and therefore should be grandfathered.

The Applicant reserves the right to supplement this statement as facts become available.
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For this violation notice, with the exception of the smoke detectors, the position of the
Building Code staff is based upon the allegation that the proﬁcrty was improperly converted from
commercial to residential without a building permit. This is a zoning question and the Owner
has filed an appeal to the Board of Zoning Appeals. This is why the Owner requested a deferral
which was denied by the Building Code staff. The applicant disagrees with this and submits that
the Property has always been residential. The structure, when it was built, is obviously
residential. From discussing this with a prior owner, we understand that the deli was never
opened because a liquor license could not be secured. In addition, the sewing Certificates of
Occupancy may have been home occupations.

When Mr. Jones purchased this Property it was being rented as four (4) residential units.
He purchased the Property in 2005. The entire time that he owned the Property it was used as a
4-unit residential building. It strains credibility for the County to contend all of a sudden, a
decade later, that this situation constitutes “an immediate and imminent threat to the health or
safety of the tenant.” )

Sections 103.2 and 103.3 read as follows:

103.2 Maintenance requirements. Buildings and structures shall be maintained
and kept in good repair in accordance with the requirements of this code and
when applicable in accordance with the USBC under which such building or
structure was constructed. No provision of this code shall require alterations to be
made to an existing building or structure or to equipment unless conditions are
present which meet the definition of an unsafe structure or a structure unfit for
human occupancy.

103.3 Continued approval. Notwithstanding any provision of this code to the
contrary, alterations shall not be required to be made to existing buildings or

structures which are occupied in accordance with a certificate of occupancy
issued under any edition of the USBC,
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Thus, the County is without authority to r;.squire that these alterations be made.
As to the specific violations:

Violation: Two (2) rooms in lower level are being used as bedrooms; do not have the
minimum requirement for light at the lower level.

Response: Rooms are not being used. Lack of light is not “an immediate and
imminent threat to the health and safety of the tenant.”

Violation: Two (2) rooms in lower level are being used as bedrooms; do not have the
minimum requirement for ventilation.

Response: Rooms are not being used. Again, the current situation is not “an
immediate and imminent threat to the health and safety of the tenant.”

Violation: Inadequate emergency escape opening (window too small and the window
sill too high from the finished floor) in the rooms at basement being used
as sleeping room.

Response: Rooms are not being used. Again, the current situation is not “an
immediate and imminent threat to the health and safety of the tenant.”

Violation: Missing/defective smoke detectors in the units at the upper and lower
levels of the Propertyy

Resolution:  The smoke detectors have been installed and repaired as necessary.

WBL\D'7391
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HQUSING AND COMMUNITY DEVELOPMENT
State Building Codes Office and Office of the State Technical Review Board
Main Street Centre, 600 E. Main Street, Suite 300, Richmond, Virginia 23219
Tel: (804) 371-7150, Fax: (804) 371-7092, Email: alan.mcmahan@d#ed._u;rginia.gov
: SN R S
APPLICATION FOR ADMINISTRATATIVE APPEAL .~ 7

Regulation Serving as Basis of Appeal (check one): - / L i _ &
[x] Uniform Statewide Building Code and the Virginia Maintenance Codet 5 % ,’f
[] Statewide Fire Prevention Code | \‘;‘- "‘*-.. R _,-'. i
O Indusu'iélizcci Building Safety Regulations e ~ ‘_ .;.’/
[] Amusement Device Regulations

Appealing Party Information (name, address, telephone number and email address):

Robert Jones, 5604 Seminary Road, Alexandria, Virginia 22311
By: William B. Lawson, Jr., Attorney/Agent, blawson@wblawsonlaw.com
Opposing Party Information (name, address, telephone number and email address of all other parties): 703-534-

Arlington County, Virginia, Office of Code Enforcement 4800
2100 Clarendon Blvd., Suite 700, Arlington, VA 22201 703-228-3232

Additional Information (to be submitted with this application) codeenforcement@arlingtonva.us
o Copy of enforcement decision being appealed
o Copy of record and decision of local government appeals board (if applicabl i
o Statement of specific relief sought (if app ¢ and available)

CERTIFICATE OF SERVICE

) 11th March
I hereby certify that on the day of ,200 | a completed copy of this application, including the

additional information required above, was either mailed, hand delivered, emailed or sent by facsimile to the
Office of the State Technical Review Board and to all opposing parties listed.

Note: This application must be received by the Office of the State Technical Review B ithi ]
: oard within

(5) working days of the date on the above certificate of service for that date to be considered as the e

filing date of the appeal. If not received within five orking days, the date this application is

actually received by the Office of the Review Boagd' w be considered to be the ﬁ.hng date,

Signature of Applicant: /

Name of Applicant: Robert Jones, By William B. Lawson, Jr., Attorney/Agent
(please print or type) '
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Statement of Support
For Appeal by Robert Jones

On December 23, late in the afternoon, Arlington County executed on a search warrant

and inspected Mr. Jones’ Property at 5029 3™ Street S, Arlington, Virginia 22206. It is the belief

of Mr. Jones that the timing of this was deliberate to place him at a disladvantagc immediately

prior to the Christmas holiday.

This inspection resulted in four (4) Violation Notices; one (1) for the Building Code and

three (3) separate Maintenance Code violations it also resulted in a zoning violation thatisin a

separate appeal process and a condemnation of two (2) units which required the immediate

vacation of the units by the tenants). Again, it is the belief of Mr. Jones that serving him with

three (3) separate violation notices for alleged maintenance code violations was deliberate to

force him to pay three (3) filing fees.

There are numerous reasons why this decision by the Arlington Appeal Board to uphold

the County is erroneous and should be overturned. Each reason will be outlined below.

In addition to this statement, we have enclosed copies of the following material that was

available at the hearing:

1.

2.

The Application for Appeal;

The Appeal Hearings presented by Arlington County;

The written material presented by Robert Jones

The Building Inspection Warrant and the Afﬁdavi_t for Building Inspection Warrant;
Resolution upholding the Code Enforcement Staff;

There was not a court reporter there and thus we cannot give you the oral testimony.
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Qur grounds of appeal and arguments of errors are as follows:

1. Upon information and belief, this board has never overruled the position of the
County. It certainly has not done so in the appeals that have been presented by the
undersigned. The Arlington Appeals Board, either consciously or unconsciously, is
giving the County position an improper presumption of being correct.

2. The search warrant was improperly obtained.

On December 17, 2015, a Building Inspection Warrant was issued pursuant to
Virginia Code §36-105. That Code Section states in pertinent part:
Inspection warrants. If the local building department receives a complaint that a
violation of the Building Code exists that is an immediate and imminent threat
to the health or safety of the owner, tenant, or occupants of any building or
structure, or the owner, occupant, or tenant of any nearby building or structure,
and the owner, occupant, or tenant of the building or structure that is the subject
of the complaint has refused to allow the local building official or his agent to
have access to the subject building or structure, the local building official or his
agent may present sworn testimony to a magistrate or a court of competent
jurisdiction and request that the magistrate or court grant the local building
official or his agent an inspection warrant to enable the building official or his
agent to enter the subject building or structure for the purpose of determining
whether violations of the Building Code exist. The local building official or his
agent shall make a reasonable effort to obtain consent from the owner,
occupant, or tenant of the subject building or structure prior to seeking the
issuance of an inspection warrant under this section.
The Affidavit in support of the Building Inspection Warrant stated that “the material
facts constituting probable cause that the search should be made are that the
inspection is necessary fo investigate a suspected violation of the Building Code that
poses an immediate and imminent threat to the health and safety of the owner, tenant
or occupants of the building or structure, or the owner, occupant or tenant of a nearby

building or structure based on the following evidence of a violation of such code:”

Arlington County Zoning Ordinance Article 15.2.1-converting a commercial
building to a residential building without a Certificate of Occupancy. Arlington
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County Zoning Ordinance Article 17.1.A converting a commercial building to
an unpermitted multifamily dwelling in a C-2 district.
The apartments do not have two egresses in case of a fire.
First, there is no allegation that any complaint being received “that a violation of the
Building Code existed.” Second, the allegations supporting the Building Inspection
Warrant are allegations of an atleged Zoning Violation, not a suspected violation of
the Building Code. There are, therefore, no material facts constituting probable cause
for issuance of the Warrant, and therefore, the search conducted pursuant to the
Warrant was an illegal and unreasonable search. The United States Supreme Court
has long held that a warrantless search of a person’s property for the purpose of
conducting a building inspection violates that person’s Fourth Amendment rights.
“We may agree that a routine inspection of the physical condition of private
property is a less hostile intrusion than the typical policeman’s search for the
fruits and instrumentalities of crime. ...But we cannot agree that the Fourth
Amendment interests at stake in these inspection cases are merely “peripheral.”
It is surely anomalous to say that the individual and his private property are

fully protected by the Fourth Amendment only when the individual is suspected
of criminal behavior.”

Camara v. Municipal Court, 387 U.S. 523, 530 (1967).
Any findings by the inspector during the illegal search are “fruit of the poisonous
tree,” and as such cannot constitute the basis of the Violation Notice. The Violation
Notice must be dismissed.
. There was no immediate and imminent threat to the health or safety of the tenants.
The County contends that it knew about the alleged violations “in May” yet it waited
~ many months to proceed. The County’s own action in not acting promptly

demonstrates that there was not an “immediate and imminent threat.”
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4, The County staff, and by affirming the County staff the Artington Appeals Board,

made an improper zoning determination.

The allegation that the Property was illegally converted from Commercial Use to
Residential Use is a zoning question. Robert Jones, numerous times, requested that
this be deferred until the alleged Zoning Violation could be heard by the Arlington
Board of Zoﬁing Appeals. This was denied and the Arlington Appeals Board acted
and held that it was an illegal conversion. This was done in the face of evidence that
the Property, when built, was not in Arlington County and that the current C-2 zoning
allowed multi-family use by-right in the past.

. Assumir;g that there had been an illegal conversion from Commercial to Residential,
the Certificates of Occupancy that the County relied upon were all for the lower floor.
There was no evidence whatsoever that the upper floor was ever used commercially.

. Any and all evidence that the Property was used commercially and was an illegal
conversion was speculation by County staff.

As stated before, multi-family uses were allowed by-right in the C-2 zoning category.
Based upon the undersigned’s experience, Certificates of Occupancy were often
misplaced, lost, or even destroyed by the County. In addition, the structure was built
when this property was not in Arlington County. Robert Jones submitted information
from prior owners that they sought to open a deli but were unable to do so because
they could not secure a liquor license. The prior owner aiso believed that the
“sewing” Certificates of Occupancy were obtained by a former owner who resided

there.
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7. The Arlington Appesals Board illegally and improperly shifted the burden of proofto
Robert Jones.
Instead of requiring the County to prove its case, the Arlington Appeals Board stated
that Robert Jones had to prove the County allegations were not correct. Thisisa
gross violation of due process and places the Property Owner, in this case Robert
Jones, in a no-win situation. He is required to prove his case when it is commonly
known that the County in the past misfiled, lost and even destroyed records such as
Certificates of Occupancy.
In addition, because of the age of this property, former owners who could explain
what happened in the past are deceased. And finally, this house was not built when
the Property was in Arlington County. It is total speculation that it was not
constructed as a multi-family structure when it was in Fairfax County and/or
Alexandria City.
For these reasons, Robert Jones respectfuily asks that the honorable body overturn the
decision of the Arlington Appeals Board upholding the Violation Notices or, at a
minimum, limit the action of the Arlington Appeal Board to the lower floor.

ROBERT JONES
By Counsel

Wllllﬂm B. Lawson, Jr. ‘E B #22240)

THE LAW QOFFICE OF B LAWSON, P.C.
6045 Wilson Boulevard, Suite 100

Arlington, Virginia 22205

(703) 534-4800

(703) 534-8225 (facsimile)

Counsel to Defendant
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Combined Documents
Submitted by Both Parties
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VIRUIN.A

LOCAL BOARD OF BUILDING COD1

Resolution

WHEREAS, the Arlington County Local Board of Building Code .

appointed to resolve disputes arising out of the enforcement of the uginia Uniform
Statewide Building Code.

WHEREAS, an sppeal has been filed and brought to the attention of the board; and
WHEREAS, a hearing has been held to consider the aforementioned appeal; and
WHEREAS, the board has fully deliberated this Iafter; now, therefore, be it .
RESOLVED, that in the matter of

Appeal No(s). APP160001, APP160002, APP16003. APP16004

In RE: William B. Lawson, Jr., representing Robert Jones Vv Arlinpton County, VA -

The decision of the county is hereby UPHELD » @5 per conditions set out below:

+-

Da_je; 2{ 3 l ‘&Lz

) \ t
Qod_ m s A
Signature: \_Q-:lr\ss""' ) \_~
Clifton R! Graver, Jr, .
Chairman of Arlington County Local Board of Building Code of Appeals

Any person who was & party to the appeal inay appeal to the State Review Board by submitting an application 1o
such Board within 21 calendar days upon receipt by certified mail of this resolution. Application forms are available
from the Office of the State Review Board, 600 East Main Street, Richmond, Virginia 23219, (804) 371-7150,
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
State Building Codes Office and Office of the State Technical Review Board
Main Street Centre, 600 E. Main Street, Suite 300, Richmond, Virginia 23219
Tel: (804) 371-7150, Fax: (804) 371-7092, Email: alan.mcmahan@dhcd.virginia.gov

APPLICATION FOR ADMINISTRATATIVE APPEAL

Regulation Serving as Basis of Appeal (check one):

[x] Uniform Statewide Building Code and the Virginia Maintenance Code

[] Statewide Fire Prevention Code
[} Industriatized Building Safety Regutations
] Amusement Device Regulations

Appealing Farty Information (name, address, telephone number and email address):

Robert Jones, 5604 Seminary Road, Alexandria, Virginia 22311

By: William B. Lawson, Jr., Attorney/Agent, blawson@wblawsonlaw.com
Opposing Pany Information (name, address. telephone number and email a%dress of all other parties): 703-534-
Arlington County, Virginia, Office of Code Enforcement 4800
2100 (gjlarendon Blvd., Suite 700, Arlington, VA 22201 7035.?28;3232 s

ngtonva.

Additional Information (to be submitted with this application) codeenforcement@arling

© Copy of enforcement decision being appealed

o Copy of record and decision of local government appeals board (if applicable and available)
© Swatement of specific relief sought

CERTIFICATE OF SERVICE

1ie March
hday of , 2010 - & completed copy of this application, including the

additional information required above, was either mailed, hand delivered, emailed or sent by facsimile to the

[ hereby cerufy that on the

Office of the State Technical Review Board and 10 a]] opposing parties listed.

Note: This application must be received by the Office of the State Technical Review Board within five
(3) working days of the date on the above certificate of service for that date to be considered as the
filing date of the appeal. If not received within five orking days, the date this application is
actually received by the Office of the Review Boagd will be considered to be the filing date.

Signature of Applicant: /

Name of Applicant: Robert Jones, By William B. Lawson, Jr., Attorney/Agent
(please print or type)
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AFFIDAVIT

The undersigned, being first duly sworn, does hereby state the following:

1. That the undersigned did go to the Fairfax County Department of Planning and
Zoning, Site and Addressing Division, and request all records for 5029 23" Street, South, for the
time period prior to June 21, 1955 when the property was still a part of Fairfax County.

2. The undersigned was advised by the Fairfax County employee working at the Site
and Addressing counter that to the best of her knowledge and belief, all records relating to a
property that was conveyed to another jurisdiction were either delivered to the new jurisdiction
or destroyed. Fairfax County has no records of the development, building or occupancy permits
of the structure located on 5029 23™ Street, South.

Sig;edmis%of ~Na b— 206

Name Delores E. Payn
Title: Paralegal

COMMONWEALTH OF VIRGINIA,
COUNTY OF ARLINGTON, to-wit:

Subscribed, swom and acknowledged to before me this Q%ay of _M erbl 2016,
by Delores E. Payne, Paralegal for the Law Office of William B. Lawson, P.C.
Notary Publie” T
My Commission Expires:___// /30 /20/4
s JEANNE ALISON HUSKIN LAPAGLIA
- My Commission Number:_=H=7¢4L § 75 NOTARY PUBLIC
REG. # 7648756
COMMONWEALTH OF VIRGINIA
[MY COMMISSION EXPIRES NOVEMBER 30, 2019}
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AFFIDAVIT

The undersigned, being first duly sworn, does hereby state the following:

1. That the undersigned did speak to Peter Leiberg, Zoning Manager, Department of
Planning and Zoning, Land Use Services, City of Alexandria, and request all records for 5029
23" Street, South, for the time period prior to December 20, 1965, when the property was still a
part of the City of Alexandria.

2. The undersigned was advised by Mr. Leiberg that to the best of his knowledge
and belief, there are no records relating to the property in the City of Alexandria’s Planning and
Zoning Department. He has no knowledge as to whether any documents were conveyed to the
City of Alexandria when the property was conveyed from Fairfax County, or if the City of
Alexandria conveyed any records of the property when it was conveyed to Arlington County.

Signed this 2 Vayof YV Al 2016

Yy/m

Narne Delores E. Payne
Title: Paralegal

COMMONWEALTH OF VIRGINIA,
COUNTY OF ARLINGTON, to-wit:

Subscribed, sworn and acknowledged to before me this Zz[day of pMarchn 2016,
by Delores E. Payne, Paralegal for the Law Office of William B. Lawson, P.C.

Notary Public”
My Commission Expires: | I// 80/] 2019 JEANNE ALISON HUSKIN LAPAGLIA
NOTARY PUBLIC
My Commission Number;_= 72648 75 (o REG. # 7648756
COMMONWEALTH OF VIRGINIA
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General Information

WM 19-032 5029 23rd ST S ARLINGTON VA 22286

Owner Legal Description |
JONES ROBERT LOT 113 SEC 2 CLAREMONT DEV CORP 8018 SQFT

Malling Address Trade Name

PO BOX 6664 DWELLING

ARLINGTON VA 22206

Year Built Units EU#

1955 N/A N/A,

Property Class Code Zoning Lot Size

520-SFD/Comm Zone no site plan c-2 8018

Neighborhood# Map Book/Page Polygon

980000 093-01 28019034

Site Plan Rezoning Tax Exempt

NIA N/A No

Assessment History

Effective Date Changas Reason Land Value Improvement Value Total Value

1172015 01- Annual $481,100 $1,000 $482,100

1112014 01- Annual $481.100 $1,000 $482,100

1172013 01- Annual $481,100 $1,000 $482,100

112012 01- Annual $481,100 $1,000 $£482,100

112011 01- Annual $442,200 $1,000 $443,200

1412010 01- Annhual $442 200 $1,000 3443200 |
1/1/2009 01- Annual $521,200 $1,000 $522,200

112008 01~ Annual $521,200 51,000 $522,200

1172007 01- Annual $481,100 §1.000 $482,100

1172006 01- Annual $441,000 $1,000 $442000 §

Print Disclaimer Accepiance: The party who printed this document accepted the propenty Search sne disclaimers located at hup://propertysearch.arlingtonva.us

Page 1 0f 7
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IROEY-03L SOV 23rd ST S ARLINGTON Y A 22246
Property Sales History
Granize Sales Date Sales Price  Sales Code Dead Book / Page # Beed Doc D#
JONES ROBERT 41282005  $500,000 383411130
TOVLLC 1472001 $265000 321211978
GERBERICH PAUL H 1/111965 $0 1609/0462
+/1/1800 $0 R “!
Neighborhood 980000 Sales between 7/1/2013 and 12/31/2015
RPC Address Sales Date Sales Price Sales Code g:;g : ook / Deed Doc D#
31-020-001 3440 22nd STS 11/23/2015 50 F-Muliple RPCs Not 20150100026636
Market Sal
F-Multiple RPCs Not
31020-002 22nd STS 11/23/2015 30 s / 20150100026636
23.019-021 S QUINCYST 1172012015 $45,000,000 / 26150100025600
26-019-022 2900 S QUINCYST 11/2012015 $45,000,000 / 20150100025900
23.041-007 3401 COLUMBIAPIKE  9/15/2015 $4,800,000 é‘m"g RPCs,NolA 20150100020900
23041-011 S LINCOLN ST 9115/2015 $4,800,000 40':3‘:;": RPCs,NotA 20150100020900
34027052 JEFFERSON DAVIS HWY B/3/2015  $12.800.000 / 2015010007520
34-027-550 JEFFERSON DAVIS HWY 7/16/2015 $15,000 gxutme RPCsiand 20150100017519
34-027-551 JEFFERSON DAVIS HWY 7/16/2015 $0 ;':‘mpéeafpcs Not 2015010001610+
F-Multiple RPCs Not
34-027-553 S BALLST 711612015 $0 Rl / 20150100016101
34-027-554 3500 S CLARK ST 7116/2015 $15,000 "S‘::“""‘e RPCsland 20150100017519
31-034-002 2645 SHRLINGTONRD 7/4/2015 $9,756,841 é‘&ﬂ": RPCs.NolA 20150100014468
31.034-042 2633 SHRLNGTONRD 7/1/2015 $9,756,841 mﬁp: RPCs.NotA 2015010004468
24-014-001 301 S GLEBE RD 511812015 $0 5-Not Market Sale / 2015010001334
28.031-002 4965 10hSTS 5116/2015 $0 W-Will /RO.S, X141/2563
38-020-000 2020 S GLEBE RD 4172015 $2,100,000 / 20150100007628
23040009 3507 COLUMBIAPIKE  4/9/2015 $0 5-Nol Market Sale / 2015010000640
29015-017 4820 31stSTS 21202015 $5,166,000 482210844
29002-000 2710 SNELSONST  2/62015 $11,750,000 4820/1527
32.003-007 2602 COLUMBIAPIKE  1/20/2015 54,200,000 4816/0996
23037007 4707 COLUMBIAPKE 15572015 $3.257.500 m": RPCs,NotA 451400740
23.037-008 COLUMBIA PIKE 1/5/2015 $3,.257,500 ‘é'g"d‘:ng RPCs, NotA 401410740
23037000 989S BUCHANANST  1/5/2015 $3,257,500 é‘m": RPCs, NotA 4101410740
26-001-160 1117 SMONROEST  1/2/2015 $360,000 L-Land Sale 48131807
32001033 2310COLUMBIAPIKE  1/1/2015 S0 5-Not Market Sale / 20150100008392
31025052 3022 22nd STS 12/23/2014 §0 W-Wil/RO.S. X139/0011
31023001 2244 SHIRLNGTONRD 117322014 $0 5-Not Market Sale 4804/0058
F-Mullipie RPCs Not
31023002 S KENMORE ST 14132014 S0 erienh 480410062
31-023.003 S KENMORE ST 11/3/2014 %0 5-Nol Market Sale 4804/0053
F-Multiple RPCs Mot
31-023-004 2221 SKENMORE ST  11/3/2014 $0 F Musipke 4804/0062
AN_ANTANT 4404 © 21 ERE DN AAMEMNIA B F-Multiple RPCs Nat AT00MD%R

Print Disclaimer Acceptance: The party who printed this document accepied the property search site disclaimers located at hitp:/fpropertysearch. erlingionva.us

Page 2 of 7
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By K.C. Hernandez

eHow Contributor : Find Estate Listings
Find Properly Value
e o o e e Home Organizing How To
Pir Share Tweet Share Email

Search Home Listings
Homebuyers and homeowners alike may find old

multiple listing service profiles for a number of uses and
in various ways. Homebuyers may want to look at
comparable home sales in the area before writing offers
on nearby houses. Homeowners may want to know what
a neighboring house sold for to get an idea of their own
home's value. Depending on how much property Andersen Ross/Blend Images/Getty
information you have on hand and the amount of Images

detailed information you need, a web search will yield the latest information about an
old listing. Some websites yietd more thorough listing details than others.

READ ARTICLE

Perform an Online Search LERAD LTI S
Inexpensively
The best way to find a home that was once listed on the MLS is to use a search engine
and the old MLS number or the home's address. The MLS number or address, even if it
/7 mly includes the house number and street number, should turn up results from various You May Like
4l . estate websites that promoted the home when it was listed. These websites range
from brokerages to real estate databases, such as Redfin, Movato.com, Estately and an to '-;"" “:’
Homes.com. Such databases pull and store listing information directly from the MLS in roparty Records
the area where the horne is located.
Sponsored Links
Property Records Lookup How to Obtain an
1) Search Any Property By Address. MLS Number Without
an Agent
2) Find Out Owners, Taxes, & Sales
usrealtyrecords.com
T e T Ty e oD S, : How to Find MLS
Whatds My HoUse . WorthZ . " iod ol it Listings
* Find your hore's current market e SR e PR
value onling ith HouseValties.cofn; Lot ) G s i :
] g 5 | 1 X 3 . ; e i
www hotisevalies.com, T g : : i
i A ) : How to Obtain an
. er MLS Numb
Search Property Listings et
Search Free Property Listing & Find
Affordable Properties To Buy Nowl
propertylistings realtynow.com How to Become a
Member of MLS

ee Public Record Search - - : :
Enter Any Narie And State For Free

Get Background Report Instantlyl
- R? 4 How to Find a Listing From an MLS 1D Number

hitp/Mwww.show.com/how_5998051_old-mis-listing.htmi 122
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Make an Cff-Market Gffer

Great Investment property. Zoned C2. Just off of Rt. 7 and walkabie to Shirfington, 4 - 1 bedroom units. No
showings without an appointment with lister.

by T
“d.‘_;'.l"é_- T -“I\'_.-_l

el e i
ot B

A

~AFIES"  Neighborhood Real Estate, LLC. Tonya Tonya
M Joanna Zhao . 301-787-3745

Tour Nearby Homes

Assigned Schools for 5029 23rd St S, Arlington

Name Rating
Wakefield High School e
Claremont immersion e
“unston Middle School ()

Go Tour This Home

I'ltlp:ﬂwww.rnovolo.oomfarlingttnval5029-23rd-street-snuth-arlingtmva-22206-310_ar87450051
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Arlington Agent

I'm happy to give you a quick call to answer all your questions about this home and schedule a tour.

Phone number

Get In Touch

Call list. Consent is not required to receive Real Estate services.

R e s R e S R ) A A o AT

"

Mortgage Calculator for 5029 23rd Street S, Arlington

Fat
Edit the averages shown below to see the payment that works best for you.
$583
$ 255
Home
insurance
Per Month
$3143
Principle
& Interest
Home Price $875,000 &
l-\..

http:f!www.movob.cunlarﬂngtmva!5029-23rd-sueel-smﬂbarlingtmva-22206-310_ar8745005l
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Get acquainted with our new Virginiz State Law Portal! Law Help Center X

Code of Virginia
Title 36. Housing
Chapter 6. Uniform Statewide Building Code

§ 36-105. Enforcement of Code; appeals from decisions of local
department; inspection of buildings; inspection warrants;
inspection of elevators; issuance of permits.

A. Enforcement generally, Enforcement of the provisions of the Building Code for construction and rehabilitation shall be the
responsibility of the local building department. There shall be established within each local building department a local board of
Building Code appeals whose composition, duties and responsibilities shall be prescribed in the Building Code. Any person
aggrieved by the local building department’s application of the Building Code or refusal to grant a modification to the provisions
of the Building Code may appeal to the local board of Buiiding Code appeals. No appeal to the State Building Code Technical
Review Board shall lie prior to a final determination by the local board of Building Code appeals. Whenever a county or a
municipality does not have such a building department or board of Building Code appeals, the local governing body shall enter
into an agreement with the local governing body of another county or municipality or with some other agency, or a state agency
approved by the Department for such enforcement and appeals resulting therefrom, For the purposes of this section, towns with a
popuiation of less than 3,500 may elect to administer and enforce the Building Code; however, where the town does not elect to
administer and enforce the Building Code, the county in which the town is situated shall administer and enforce the Building Code
for the town. In the event such town is situated in two or more counties, those counties shall administer and enforce the Building
Code for that portion of the town situated within their respective boundaries.

/> B. New construction. Any building or structure may be inspected at any time before completion, and shall not be deemed in

| compliance until approved by the inspecting authority, Where the construction cost is less than $2,500, however, the inspection
may, in the discretion of the inspecting authority, be wajved, A building official may issue an annual permit for any construction
regulated by the Building Code. The building official shall coordinate all reports of inspections for compliance with the Building
Code, with inspections of fire and health officials delegated such authority, prior to issuance of an occupancy permit. Fees may be
levied by the local governing body in order to defray the cost of such enforcement and appeals.

C. Existing buildings and structures.

1. Inspections and enforcement of the Building Code. The local governing body may also inspect and enforce the provisions of the
Building Code for existing buildings and structures, whether occupied or not. Such inspection and enforcement shall be carried
out by an agency or department designated by the local governing body.

2. Complzints by tenants. However, upon a finding by the local building department, following a complaint by a tenant of 2
residential dwelling unit that is the subject of such complaint, that there may be a violation of the unsafe structures provisions of
the Building Code, the local building department shall enforce such provisions.

3. Inspection warrants. If the local building department receives a complaint that a violation of the Building Code exists that is an
immediate and imminent threat to the health or safety of the owner, tenant, or occupants of any building or structure, or the
owner, occupant, or tenant of any nearby building or structure, and the owner, occupant, or tenant of the building or structure

that is the subject of the complaint has refused to allow the Joca] building officia) or his agent to have acgess to the subject
building or structure, the local building official or his agent may make an affidavit under oath before a magistrate or a court of
competent jurisdiction and request that the magistrate or court grant the local building official or his agent an w

to enable the building official or his agent to enter the subject building or structure for the purpose of determining whether
violations of the Building Code exist. After issuing a warrant under this section, the magistrate or judge shall file the affidavit in
the manner prescribed by § 19.2-54. After executing the warrant, the local building official or his agents shall return the warrant
to the clerk of the circuit court of the city or county wherein the inspection was made. The local building official or his agent shall
make a reasonable effort to obtain consent from the owner, occupant, or tenant of the subject building or structure prior to
seeking the issuance of an inspection warrant under this section.

4, Transfer of ownership. If the local building department has initiated an enforcement action against the owner of a building or
htp:/Rawlis virginia govivacoder36- 105/ 128
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structure and such owner subsequently transfers the ownership of the building or structure to an entity in which the owner holds
an ownership interest greater than 50 percent, the pending enforcement action shall continue to be enforced against the owner,

5. Elevator, escalator, or related conveyance inspections. The local governing body shall, however, inspect and enforce the Building
Code for elevators, escalators, or related conveyances, except for elevators in single- and two-family homes and townhouses. Such
inspection shall be carried out by an agency or department designated by the local governing body.

6. A locality may require by ordinance that any landmark, building or structure that contributes to a district delineated pursuant
to § 15.2-2306 shall not be razed, demolished or moved until the razing, demolition or moving thereof is approved by the review
board, or, on appeal, by the governing body after consultation with the review board unless the local maintenance code official
consistent with the Uniform Statewide Building Code, Part [1I Maintenance, determines that it constitutes such a hazard that it
shall be razed, demolished or moved.

For the purpose of this subdivision, a contributing landmark, building or structure is one that adds to or is consistent with the
historic or architectural qualities, historic associations, or values for which the district was established pursuant to § 15.2-2306,
because it (i) was present during the period of significance, (i) relates to the documented significance of the district, and (iii)
possesses historic integrity or is capable of yielding important information about the period.

7. Fees may be levied by the local governing body in order to defray the cost of such enforcement and appeals. For purposes of this
section, "defray the cost™ may include the fair and reasonable costs incurred for such enforcement during normal business hours,
but shall not include overtime costs unless conducted outside of the normal working hours established by the locality. A schedule
of such costs shall be adopted by the local governing body in a local ordinance. A locality shall not charge an overtime rate for
inspections conducted during the normal business hours established by the Jocality. Nothing herein shall be construed to prohibit
a private entity from conducting such inspections, provided the private entity has been approved to perform such inspections in
accerdance with the written policy of the maintenance code official for the locality.

D. Fees may be levied by the local governing body to be paid by the applicant for the issuance of a building permit as otherwise
provided under this chapter, however, notwithstanding any provision of law, general or special, if the applicant for a building
permit is a tenant or the owner of an easement on the owner's property, such applicant shall not be denied a permit under the
Building Code solely upon the basis that the property owner has financial obligations to the Jocality that constitute a lien on such
property in favor of the locality. If such applicant is the property owner, in addition to payment of the fees for issuance of a
building permit, the locality may require full payment of any and all financial obligations of the property owner to the locality to
satisfy such lien prior to issuance of such permit. For purposes of this subsection, "property owner" means the owner of such
property as reflected in the land records of the circuit court clerk where the property is located, the owner's agent, or any entity in
which the ownar holds an ownership interest greater than 50 percent.

1972, c. 829; 1974, ¢. 433; 1977, cc. 423, 613; 1978, c. 578; 1981, c. 498; 1982, ¢. 267, 1992, ¢, 73; 1997, c. 328; 1994, cc. 214, 256,
574; 1995, cc. 95, 523, 702, 827; 1999, cc. 333, 341; 2001, c. 119; 2002, c. 720; 2003, c. 650; 2004, c. 851; 2006, c. 424; 2007, ¢. 291;
2009, cc. 181, 184, 551, 586; 2010, c. 63; 2012, cc. 494, 607; 2014, c. 354.
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REQUEST FOR INTERPRETATION

TO: OFFICE OF THE STATE BUILDING CODE TECHNICAL REVIEW BOARD
VIRGINIA DEPT. OF HOUSING AND COMMUNITY DEVELOPMENT
Main Street Centre
600 E. Main Street, Suite 300
Richmond, Virginia 23219-1321
Tel: (804) 371-7150 Fax: (804) 371-7092

FROM: William Andrews, Assistant Fire Marshal
City of Richmond, Fire Marshal's Office
201 E. Franklin St.
Richmond, VA 23219
Tel: (804) 646-0621 Fax: (804) 646-7465

804 646 0621
Phone: 4

Code: 2012 Virginia Statewide Fire Prevention Code

2311.7
Section(s):

. . 7/21/2016
Submitted by (signature): Date:

QUESTION(S):

Should fire official prevent work on lighter than air vehicle fuel system in buildings without safety
features as approved by building code for such hazard?

2311.7 Repair garages for the conversion and repair of vehicles which use CNG, LNG, hydrogen
or other ligther-than-air motor fuels shall be in accordance with Section 2311.7 in addition to
other requirements in Section 2311. Exception: Repair garages where work is not performed on
the fuel system and is limited to exchange of parts and maintenance requiring no open flame or
welding.

While Virginia fire officials cannot require building features of ventilation or gas detection system,
the fire code should regulate safety of activity involving such hazard inside buildings approved for
different risks.

Request technical review board issue opinion supporting fire officials authority to prevent work on
lighter than air fuel systems on vehicles inside, unless building has safety features approved by
building code for such hazard.

Please see attached supportive information.
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Supportive information for state technical review board interpretation of Virginia
Statewide Fire Prevention code section 2311.7

Most garages built to repair vehicles with heavier than air gasoline and diesel fuels, so
flame heaters are high. The 2000 IFC section 2210.1 and current state fire code
section 2311.7 required repair garages to comply with this section and the IBC. Repair
garages for vehicles that use more than one type of fuel shall compiy with the applicable
provisions of this section for each type of fuel used.

2311.5: For vehicles powered by gaseous fuels, the fuel shutoff valve shall be closed
prior to repairing any portion of the vehicle fuel system. Vehicles powered by gaseous
fuels in which the fuel system has been damaged shall be inspected and evaluated for
fuel system integrity prior to being brought into the repair garage. The inspection shall
include testing of the entire fuel delivery system for leakage.

IFC’s commentary notes if leak is detected, the leak must be stopped or the system
purged of fuel before the vehicle can be brought into the garage. IFC commentary notes
repair garages that install and repair lighter than air motor fuel systems must be
equipped with proper ventilation and gas detection systems.

As state plans to edit out most building code parts in the fire code, replacing with
generic “maintain in accordance with the applicable building code”, recommend state
fire code change to forbid working on lighter than air fuel systems inside unless building
approved for such by building code. Garages may continue to work on rest of vehicle,
but not use open flame or weld when lighter than air fuei vehicle inside; unless comply
with building code for such fuel leak hazard.

Similar to fire code section 2311.7, 2015 IBC section 406.8.5 requires repair garages for
vehicles fueled by non-odorous gases such as hydrogen or LNG to have gas detection
system, which upon activation tums on alarm and ventilation, and tums off heaters.

Welcome contact to discuss; leam when may attend meeting for this on agenda, to
discuss if need.
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